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Hillsborough
80-153No.

Kelley, de bonis non ofWilliam H. Administrator
the Estate of Gail Richards

v.

Company & a.Peerless Insurance

3, 1981April

Cullity Kelley, (John& of Manchester Boeelceler on the briefC.
orally), plaintiff.and for the

Spellman, (JohnRansmeier & of Concord Ransmeier on theC.
orally),andbrief for the defendant.

presentedPer curiam. The issue is whether a release of a
claim,wrongful bydeath on one whoexecuted behalf of an estate

procured appointmenthas his of the estateas administrator
through fraud, binds the estate.

July 21, 1973, Chrzaszcz,byOn a vehicle driven Richard and in
passenger,which Gail Richards was a collided with a motor vehi-
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by Both Richards and Chrzaszcz diedcle driven Harold Anderson.
injuries in the accident. Chrzaszcz wasas a result of sustained

by Company, wasinsured Peerless Insurance and Anderson
by Liberty Company.insured Mutual Insurance

accident,Approximately one after the Richards’ fatherweek
Tobin, solelyattorney, copies thean to obtain ofcontacted John

Attorneypolice reports and Tobinof the accident. Mr. Richards
arrangements concerning the administration of Gailmade no

Richards’ estate.
6, 1973, fraudulentlyAugust procured appoint-theOn Tobin

byRichardsment of himself as administrator of the estate of Gail
forging signatures parents, and Abbiethe of her Winston
Richards, petition appointmentto a as administrator. On thefor

administrator,day actingappointment,same as his and as Tobin
$5,000in ofexecuted a covenant not to sue Anderson consideration

later, bypaid by Liberty Mutual. Tobin was contactedSome time
sister, Richards, handlingpurpose theGail’s Patricia for the of

23, 1973, Tobin, again actingestate. as administratorOn October
estate,of the Richards’ executed a release in favor of the estate of

$7,500 paid byin Peerless.Richard Chrzaszcz consideration of
Neither of these settlements was communicated to the heirs. Nor

rather,account;proceeds placedwere the settlement in the estate’s
they entirely bymisappropriated was sus-were Tobin. Tobin

7, 1974,pended practice Januaryfrom the law on and later thatof
onlyHampshire Hospital. Itmonth was committed to the New was

familythen that the Richards learned that Tobin had settled the
January 31, 1974,wrongfuldeceased’s death claims. Tobin wasOn

Richards,removed as Wil-administrator of the estate of Gail and
Kelley appointed placeliam was in Tobin’s as administrator de

bonis non.
Kelley petition probatefiled a in the court to vacate Tobin’s

appointment (Copadis, J.)as administrator. The Probate Court
Tobin,petition, ruling althoughappointmentdenied the that the of

procured by fraud, that,was voidable rather than void and there-
fore, accomplished priorthe acts of admin-Tobin to his removal as

binding Kelleyuponistrator were as administrator de bonis non.
January 21, 1975, Kelley equityinOn filed bills to set aside the

incovenant not to sue in favor of Anderson and the release favor of
The in moved to dismiss. In theChrzaszcz. defendant each case

case, Superior (Douglas, J.)Anderson the Court denied the motion
case, (Perkins, J.) grantedto dismiss. In this the motionthe Court

27, 1976, sought rehearingSeptember plaintiffto dismiss. On the a
Later, (Loughlin,on the motion to in this case. the Courtdismiss

J.) question trans-transferred the case to this court. The of law
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“[ajssuming, arguendo, appointmentferred is whether thethat of
Court,is the hisan administrator result of fraud on the Probate

may rely authoritypersons onthird his to act on behalf of the Es-
tate?” The Anderson case has since been settled.

presents rightThis case a conflict between the of an intestate’s
family remedy wrongful rightato have for death the ofand an
insurer, settling claim, rely probateuponin a to an theorder of

appointing appoint-court procuredan administrator who has his
throughment fraud. Resolution of the is difficultconflict because

parties byequally person perpetrat-the have been victimized the
ing the fraud.

general grantrule of ofThe is that a letters administra­
irregularly illegallyor is valid revoked andtion obtained until that

dealingpersons court-appointedwith a areadministrator entitled
rely validity appointmentupon the it is revoked.to the of until

Emerson, 577, Consequently,Boody (1845).17 582-83 thev. N.H.
court-appointedby prior revocationacts done a administrator to of

appointment estate,valid the to thehis are and bind at least extent
parties with dealtthat third whom the administrator has would

255,prejudiced. Morgan Dodge, (1862);v. 44 261otherwise be N.H.
Folsom, 98,Kittredge (1835).8 N.H. 109-10 This rule isv. neces­

sary protect parties court-appointedthird who dealto with
administrators.

byappointment administratorobtained his asThat Tobin
petitionparentsforging signatures of on the forthe deceased’sthe

wrongful deaththe claimletters of administration and settled
parents distributing proceeds tonotifying thethe or thewithout

beyond as toact theestate doubt that his was fraudulentindicates
indicates, doubt,beyond shouldestate. that the estate beThis

given prejudice torelief theafforded whatever can be without
by returning nearlyEquity partiesbe aswill done thedefendant.

quo followingpossible way.status in theas to the

Railroad,Cogswellis 68The release set aside. See v. N.H.
Harris, 83,192, 195, 293, (1894);44 A. 295 Beatson v. 60 N.H. 84

right(1880). rely uponthe Tobin’sBecause defendant had the to
582-83,appointment, Boody Emerson, supra plaintiff’sv. theat

any, $7,500recovery, by alreadyif reduced theultimate must be
requiredpaid. by equitableis the maxim that whereThis credit
parties wrong­one of innocent must suffer as of thetwo the result

third, pos­uponful act the loss the who made itof a must fall one
Burlingtonperson wrong.sible for third the v.the to commit Milne

Homes, Inc., 813, 816, 198, (1977);117 N.H. 379 A.2d 200 Howison
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Bank,v. 31, 37,88 N.H. 697,183 A. (1936). By701 contacting
Attorney Tobin relative to the instance,accident in the first the

parentsdeceased’s contributed to abilityTobin’s perpetrateto the
fraud.

Accordingly, the case is superiorremanded to the pro-court for
ceedings consistent opinion.with this

Remanded.

Douglas, J., did not sit.
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