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Commission, 65,upheld. v. Personnel 118Colburn N.H. atbemust
910; 541:13.at RSA382 A.2d
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Devine, Millimet, Branch,Stahl (Molly& of Manchester M.
Mugler on orally),the brief and plaintiff.for the

Goodnow, Arwe, Ayer, Gardner,Prigge (Eric& of Keene R.
Gardner on the orally),brief and for the defendant.

Per curiam. The declaratoryissue in judgmentthis action is
whether findingthe master’s that the defendant breached the
terms of policy byits failinginsurance giveto notice of an accident

practicableas soon as supported byis the upholdevidence. We the
master.

15,February 1973,On Sargent, ageWinifred then 11 and a stu-
Surrydent at the School Regionalof the Monadnock School Dis-

trict, injured duringwas playinga recess while on a snow-covered
merry-go-round partwhich playgroundwas of the equipment but

previouslywhich had day,been ruled off limits. On that two adult
employees of chargethe school supervisedwere in of the recess.

Following accident,the Sargent givenMiss was first aid and
parents.released to the care of her promptlyThe accident was

reported, prescribed form,on a principal.to the One of the
teachers supervisingwho had been the recess made a written
report logthat was Sargent’s absences,attached to the of Miss

dayswhich totaled yearto the end of the school in June.47-%
week,Within principala the reporthad forwarded the to the
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superintendent’s procedures.inoffice accordance with established
By time, serious,principal injurythis the had learned the wasthat

Althoughsuperintendentand the was so informed. it was learned
witness,eyesoon after the accident that another child was an no

any photographsnorstatements were obtained were oftaken the
scene.

report plaintiffNo of the accident was made theto insurance
company 1974,broughtuntil after suit was in December some
twenty-two investigation,months after the accident. After some

plaintiff petition declaratory judgment seekingthe filed a for a
coveragethatdetermination there was no because of the failure to

comply requirements policy.with the notice of the The matter was
Jr.,(Mayland Morse,referred Esq.),to a Master H. who found

delay anybythat the was substantial reasonable standards and
neglectculpablewas the of partresult on ofthe the insured. He

plaintiff prejudiced by delayalso found that the was the and that
policy,there was therefore a substantial breach of the terms of the

plaintiff obligationwhich relieved the of the to defend the claim or
satisfy any judgment in the tort A decree inaction. accordance

report by C.J.,with the Dunfey,was entered who transferred the
exceptions.defendant’s

Arena,Notre Damev.Ins. Co.since Sutton Mut.At least
676, (1968), there has440, whether437, A.2d 678237108 N.H.

givenberequiring notice toprovisionspolicyof thea breachbeen
delaylength ofdepend theonpracticable” does notsoon as“as

delay theand whetherupon for thereasonsthealone but also
ofis aIt combinationprejudice to insurer.delay in theresulted

a sub­beenwhether there hasdeterminesthese three factors that
policy so as toof therequirementsnoticeof thestantial breach

any judg­payandobligation to defendof itsrelieve the insurer
the trialgiven is forweight factorsto thesebements. The relative

Drew, 109Ins. Co. v.Abington FireMutualtocourt determine.
per­829, no467, (1969). reasonable464, Unless254 A.2d 831N.H.

reasonably pos­given wasas soon aswasson could find that notice
been met isrequirement hassible, question the noticethe whether

Lebrecht,v.Ins. Co.Pawtucket Mut.of the court.one fact for trial
470, 190 420, (1963).465, 424104 N.H. A.2d

delay was sub­the in this casequestionis thatThere no
delaydealing of few weeks orwith ahere astantial. We are not

that thereyears. master foundof two Themonths but one almost
culpabledelay ofthat it was the resultwas no excuse for the and
seriouslyfindings notareneglect part insured. Theseon the of the

accordingjustified in themdisputed, court would beand the trial
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weight. Abington supraDrew,substantial See Fire Ins. Co. v. at
argues,467, however,254 A.2d at 831. The defendant that the

finding prejudice arguesof should Itnot stand. that it could not be
found that there was an actual loss of evidence or that the insurer

prevented preparing adequatewas otherwise from an defense.
finding go sup-We think that the need not that far in order to

port finding prejudice. impossible,difficult,a of It ifis not to
prove that there was evidence that could have been obtained but

passagehas been lost because of the of time when that evidence
beings, especially younglies in the memories of human ones. Who

among thingscan tell what evidence is included those which can-
testimonyIndeed, found,not be remembered? the master from the

ability youthtrial,at that “the of a to recall events of this di-sort
rapidly passage[with]minished more . .. the of time than that of

“neutralizingthat, therefore,[an]. . . adult” and a of witnesses and
probablyevidencehas occurred.”

plaintiffMoreover, the master found that the had lost the
opportunity seasonablyto contact witnesses and obtain the same

representativesfresh, uninfluenced statements from them that of
Sargent girl cooperative relationshipthe had and to establish a

injured girl parents prejudicedwith the and her and that it was
thereby. recognize possibility plaintiff[the]We that the “mere that

negotiated cheapercould have a settlement . . . nohad there been
delay require finding prejudice.”in notification does not a of
Abington Drew, 466,Fire Ins. Co. v. 109 N.H. at at254 A.2d 831.

finding groundprejudice partNevertheless, a of based in on that
permissible.is

plaintiffIt is true that the was furnished the names of all the
dayyard accident,children were in the of the includ-who on the

ing supposed eye thethe name of the witness. It is also true that
plaintiff althoughany them,has not interviewed of unsuccessful

alleged eyeattempts Never-were made to talk with the witness.
argues, prevent findingtheless, not,this a ofdoes as defendant

prejudice.
adjuster plaintiff began investigationThe for the an within three

days beingof notified of the accident. He interviewed the two
supervising principal,teachers who had been the recess and the

merry-go-round.and he also examined the The master found that
inabilitythese interviews revealed the of witnesses to recall events

dayon the of the accident. One of the teachers was unable to recall
long they doingrecess,how had been at what she atwas the time

why adjuster,accident,of the and she did not see it. The who had
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twenty-five years experience capacity, hisin that testified that
delay.investigation by twenty-twoprejudicedwas the month

plaintiff preju­has that the was in factThe master found
say findingby delay, notcannot that such a isdiced the and we

by insupported the this case. It must therefore stand.evidence
356, 357, 326, (1980).Duby Osgood, Inv. 120 N.H. 415 A.2d 327

upholding finding, emphasize quitecase unlikethis we that this is
investigationadequate by ain others furnishedthose cases which

satisfactory timely Fire andsubstitute for notice. See St. Paul
Petzold, 303, (1stCompany v. 418Marine Insurance F.2d 305-06

finding1969). uphold ofCir. the a breachWe also that substantial
delaypolicy inthe terms resulted from the notification.

question theAlthough has ofthe not raised thedefendant
by plaintiff, which con-proof, theof it has been briefedburden

preju-prove ofon defendant to lacktends that the burden was the
delay.when, case, the In Sut-in there is no excuse fordice as this
440,Arena, A.2dton Dame 108 N.H. at 237Mut. Ins. Co. v. Notre

678, proveto thatwe burden was on the insuredat stated that the
legislaturepracticable.given subse-was as soon as Thenotice

19,August1979),quently (Supp. effectiveenacted RSA 491:22-a
coverageconcerning upon1969, proofplacedwhich the burden of

Oliver,Nevertheless, v.the in Mut. Cas. Co.insurer. Lumbermen’s
141, 144, 666, (1975), which involved an115 N.H. 335 A.2d 668

statute,occurring of thethe effective date the 1969accident after
showingagain the burden ofcourt stated that the insured bears

reasonablygiven possible. requestsNothat notice was as soon as
ruling proof.on ofmade the for a the burdenwere at trial level

1979) requirements(Supp. applies to noticeWhether RSA 491:22-a
case, bywe the ofneed not in this for are satisfied tonebe decided

findingreport, positive prej-the in he thatmaster’s which made a
result, showing prejudiceplacedheudice did that the burden of

upon plaintiff. complain.the The defendant does andnot cannot

overruled;Exceptions affirmed.


