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(Paul Barbadoro,Smith, generalacting attorneyGregory J.H.
attorney, orally), for State.on the brief and the

Concord,defender, andon the briefLange, public ofBjorn R.
orally, for the defendant.

Bois, conviction ofappeal defendant’sJ. This is an from the
assault,aggravated RSAsexualconspiracy commit feloniousto

its discre-whether trial court abusedI. We must decide the629:3
pres-inby allowing in theto be held handcuffstion the defendant

jail,during county courtjury in whether theof the a view theence
admitting which thein statementsinto evidence certainerred

hearsay as out-of-courtargues as ordefendant were inadmissible
witness, was sufficientby and whether therestatements an absent

of discre-support jury’sto We find no abuseevidence the verdict.
evidence,admissibilitytion, by regarding oftheno error the court

finding guilt.support there-the of Wesufficient evidence toand
fore affirm.

defendant,4, 1980,January grand jury thethe indictedOn
Gilbert, aggravated sex-Joseph conspiracyfor to commit felonious

alleged and Michaeltheual assault. The indictment that defendant
trial,McKenery conspired “in the a so-called” to com-had form of

against The indictment furthermit the crime Paul J. Newlin.
McKenery participatedhad in thethat the defendant andstated

“trial,” performat “Newlin was to acts of sexualwhich sentenced
allegedpenetration against his that the overtwill.” The indictment

conspiracyin of had on or aboutact furtherance the occurred
1979,28, McKenery purposely “toNovember when coerced Newlin

Belknappenetration by theJosephto atsubmit sexual Gilbert
County by threatening physical againstJail violence Paul J. New-
lin,” “performed penetra-and anthat Gilbert then act of sexual

Newlin, knowledge consentingon withtion” the that Newlin was
only as the of the hisresult threats and not of free will.

trial,any testimony juryPrior to the on viewat the was taken a
county jail. (Batchelder, J.)The theto the Trial Court ordered that

transcriptin Thedefendant be held handcuffs at the view.
meetingincludes the minutes of a or conference between counsel

day followingand the court held in the view. Thatchambers the
record discloses that the bailiff concerned with the closehad been

“veryproximity jurorsbetween the and the defendant at the con-
view,” considering “veryfined area theof the and violent back-

defendant,ground” of ofthe which included three convictions
assault,aggravated had, security reasons, requestedhe thefor that

judgeordercourt that the defendant be handcuffed. The also noted
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for the record that he had for onesentenced the defendant of these
previous aggravated assaults, wherein he been aware of ahad
physician’sopinion individual,that the defendant was a stable and

probation reportdepartmenton the other hand also aaware of
dangerous,“irresponsible,which indicated that the defendant was

beyondwas rehabilitation and should confined.” Thebe defend-
only objection exceptiontaken, reserved,ant’s noted and was to the

placedcourt’sorder that the restraints be on him.
superintendent jailtrial,At the the of the cross-testified under

byexamination the defendant’s counsel that had nothe received
any complaints duringof sexual misconduct November and

superintendentexamination,December of 1979. On re-direct the
Januaryprisoners, Newlin, 9,testified that one of his Paul J. on

reported involving1980,had himto an incident sexual misconduct.
objectedThe defendant to the ofintroduction this evidence on the

ground hearsay.that it was
allegedNewlin, assault,Paul J. the victim of the sexual testified

prisoner26, 1979,at trial that on November he awas confined as
Belknap County prison-in the ofleft block the Jail with five other

including McKeneryers, and Gilbert. He further testified that the
prisoners 1979,other five held a “trial” in late November to

givingdetermine whether Newlin was “someone who was state-
against people,”ments “a rat.” At the conclusion of this mock

McKenery, prisoner“trial,” Gilbert, and another found Newlin
guilty cigarettes, cell,and himsentenced to no toconfinement his

showers,cold and the loss ofof some his food. The State offered
through McKeneryevidence Newlin that had told Newlin three or

days requiredfour after the “trial” that the sentence also Newlin
perform people. objectedto fellatio on two or three The defense to
admissibility groundthe of this evidence on the that this statement
hearsay. hearing presence jury,was After a outside the of the the
judge objection, rulingtrial overruled the that the statement was

co-conspirator.admissible because it was a statement of a
argues judge’s rulingThe defendant that the trial that he be

presence abridgedjuryheld in handcuffs at the inview the of the
right impaired presumptiontrial,his constitutional to a fair the of

judicial constitutinginnocence,his and was an abuse of discretion
relating physicalreversible error. We note that the issues to the

impressionrestraint of a defendant at a view are of first before
this court.

discourses, Bracton,In ofone his Sir Edward Coke cited the
jurist century saying:England,medieval of thirteenth as “If felons

judgments theyanswer, irons,come in to shall be out of and all
pain away anybond,manner of so that their shall not take manner
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answer,reason, to at their free will.” 3nor constrain butof them
England 1809).Coke, (Londonthe Law 34Institutes of ofE.

Physical the in thegenerally Krauskopf, RestraintSee of Defendant
Courtroom, early351, (1971). This15 St. Louis U.L.J. 351-55

appearright freeto in courtcommon law of a criminal defendant
country.any rule inlikewise the thisof restraints has become
200,Roberts, 162-63,Super. 159, 206 202v. A.2dState 86 N.J.

(1965).
mayhowever,courts, beMany have defendantheld that “[a]

escapemay try toto that hewhen there is reason believeshackled
may peoplesafety in the court-posethat he threat to the ofor a

during Peo-necessaryroom or if it is to order the trial.”maintain
303,Boose, 266,261, (1977) (citing305ple 66 2d 362 N.E.2dv. Ill.

101,Cardwell, (6th 1973), cert.Kennedy Cir.v. 487 F.2d 105
Cardwell, 978,denied, (1974); 430 F.2d416 U.S. Woodwards v.959

denied, (1971);(6th 1970),Cir. cert. 401 911 Common-982 U.S.
471,Brown, 475, 830, (1973));834v. Mass. 305 N.E.2dwealth 364

15-3.1(c) (1980);ABA forsee 3 Standards Criminal Justice cf.
Allen, 337, R.(1970). generallySee 1.v.Illinois 397 U.S. 343-44

HampshireMcNamara, Practice, andCriminal PracticeNew
Annot., (1979). trial(1980); 17 TheProcedure 701 90 A.L.R.3d§

judge the ofis vested with the discretion “to meet circumstances
see,Allen, 343;supra e.g., Kennedy v.each case.” Illinois v. at

Cardwell, 110; Boose, 266,supra People suprav. at 362 N.E.2dat
restraint,judge judge“If the orders the shouldat 305. trial such

ABAenter into the of the case the reasons therefor.” 3record
15-3.1(c) (1980); Peoplefor see v.Standards Criminal Justice

Boose, 266, 305; Duran,supra People v. 3dat 362 N.E.2d at 16 Cal.
1322,282, 291, 618, 624,Rptr. (1976).1328127 Cal. 545 P.2d

involv­factually of the casesfrom mostThis case differs
in casedefendant theing physicalof thethe use restraints because

trial,present butat the courtroomnot whilebar was restrainedat
jury Inpresent.the wason a view whichhandcuffed while atwas

view,ajurisdiction, to allowtrial court has the discretionthethis
viewfrom ajury obtains519:21, a“[¡InformationRSA and thatthe

reaching verdict.”in auseis evidence which it is authorized to
522, see(1954);26, 27, A.2d 523Shaw, 104v. N.H.Chouinard 99

376,Booton, 750, (1974), cert.757, A.2d 382114 N.H. 329v.State
prejupotentialdenied, (1975). the421 U.S. 919 We thatconclude

themay having present beforewhich inhere in accuseddice the
requiresjury physicala view that theat of atissue restraint a

subject analysis physicalview be sameto the as that accorded to
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ofrestraint defendants a Youngat courtroom trial. See v. Com-
Ky. (1932).monwealth, 578,570, 963,245 53 S.W.2d 966

undoubtedly“[t]heThe defendant concedes that trial court
authority keephas the to a defendant manacled at the butview”

argues by failing givethat the trial court abused its discretion to
right appearsufficient todeference the defendant’s to before the

jury inquirywithout handcuffs. Our into the record indicates that
judge uponthe trial had before him substantial evidence which to

extraordinaryhisbase conclusion that the circumstances were so
theythat warranted the restraint theof defendant. The record

judge priordemonstrates that the bailiff had informed the trial to
jury physi­would,the view that the defendant and because of the

layout brought proximityview,ofcal the site of the be into close in
very judge properlyFurthermore,a confined area. the hisbased

knowledge specificdecision on the of instances of violent crime for
Boose,the People suprawhich defendant had been convicted. v. at

266-67, 305; Brown, supra362 N.E.2d at Commonwealth v. at 479
agreen.18, 305 at 836N.E.2d n.18. We with the State that the con­

county jail, togetherfined area at the view at the with the defend­
provided judgeconduct,ant’s record of violent the suffi­trial with

justification placedcient to order that the be indefendant
forhandcuffs this limited time.

Regarding argument preju­the defendant’s that he was
jury view,diced because the him insaw handcuffs at the rec­we

ognize sight mightthat the of the accused in handcuffs alone inter­
presumption that,fere with the of the defendant’s innocence and

imposetherefore, shouldcourts restraints or shackles on defend­
only necessity. Cardwell,in Kennedyants cases of evident See v.

‘inherentlysupra unfair,’at 111. “The use of notrestraints is how­
mayever, because the effect be anadverse unavoidable conse­

quence protecting safetyimportantof an state interest—such as in
prac­Therefore,the courtroom. the must show thatdefendant the

prejudicial necessary pro­is,tice was in his case—that was not to
important Estelle, 206,tect an state interest.” Williams v. 500 F.2d

(5th 1974),209 groundsCir. rev’d on other sub nom. Estelle Wil­v.
(1976).liams, bar,425 U.S. In501 the atcase we believe that the

danger possible prejudice substantially byof was diminished the
jury throughfact that the would learn at trial theevidence that

prisoner allegedwas, fact,defendant in a at the time of the
jail preju­offense, said to have been committed within walls. “No

seeing alreadydice can result from that which is known.” United
(5th Cir.),Henderson, 556,exStates rel. v.Stahl F.2d472 cert.557

(1973). Accordingly,denied, 411 971U.S. we conclude that the
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defendant, whoan individualjury’s of the handcuffedobservation
jail facility, didcharged in acrime committedwith a violentwas

significanthim, all, wayjury against if in aprejudice the atnot
so as to warrant aenough important State interestto anovercome

new trial.

in theof discretionuphold the trial court’s exerciseWe
fairness,however,reiterate, ofin the interestthatpresent Wecase.

anyphysical ofsubjected restraintsnot toa should bedefendant
showingis ofjury’s apresence unless therein thekind while
hearing onashould conductmanifest need. The trial court formal

contemplateditwhich isprior a or a trial atthe record to view
ifbe avoidedare toto be restrained. Restraintsthat a defendant is

theynecessary, be as unobtru­possible, shouldif restraints arebut
necessaryalthough under thepossible,is as effective as isassive
imposed, the courtWhen visible restraints arecircumstances.

juryshould, sponte the asobjects, instructsuaunless the defendant
that re­presumption innocence and suchto of the defendant’sthe

bearing of theon the determinationshould have nostraints
Annot.,guilt. generally 90 A.L.R. 3dordefendant’s innocence See

(1979).17
allowinginargues the court erred theThe next thatdefendant

Newlin, exceptionvictim, co-conspirator totestify, theunder theto
McKeneryrule, byhearsay concerning tomadecertain statements

587,790, 793-94, 368 A.2d 590Colby,Newlin. In v. 116 N.H.State
by co-conspirators are(1976), we held that out-of-court statements

hearsayexceptions the rule “when statementsadmissible as to [the
enterpriseduring pendency and inof the criminalmade theare]

longobject, as the existence of theof the asfurtherance criminal
sufficiently by 4proved independent evidence.” J.conspiracy is See

Wigmore, 1972);1079, (Chadbourn rev. Devel-Evidence 180at§
920,opments Conspiracy, HARV.L. Rev.in the 72Law-Criminal

(1972). specifically that the State984-88 The defendant asserts
testimonyitfailed to meet this when introduced Newlin’sstandard

McKenery ofhim also an elementthat had told that fellatio was
imposedthe sentence at the mock “trial.”

disagree thewith the contention becauseWe defendant’s
underly­transcript ampleprovides independent that theevidence

ing conspiracy was made.existed when the contested statement
assault, perpetrator of theThe victim of the and anothersexual

assault, performto fellatio on thetestified that Newlin was forced
duringMcKenery. thatdefendant and The record further reveals

assault, attempted performancethe to ofactual when Newlin cease
defendant, forceablyMcKeneryuponthe maneu-sexual act the
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threateninghead,vered Newlin’s to his hebreak back if refused to
comply. participantsFurthermore, that the at the “trial” were also
participants at the sexual assault of Newlin was circumstantial

going relationship conspir-evidence to the of theissue between the
acy sexuallyto assault the itself. wasand “trial” There also cir-

support conspiracycumstantial evidence to the existence of a in
testimony concerning surrounding makingthe thecircumstances

objects.of the statement to which the now Newlindefendant testi-
McKeneryfied that when informed him of the to hisaddition sen-

standing bytence, the defendant was close the two men. We con-
clude that the cumulative effect of this evidence demonstrates that

conspiracy McKenery.a existed between the defendant and
Accordingly, judge properlywe hold that the trial admitted
McKenery’s co-conspirator exceptionstatement under the to the
hearsay rule.

The defendant further thatasserts the admission of the
by co-conspirator rightstatement the violated his to confront the
againstwitnesses him under the andSixth Fourteenth Amend­

1,ments to the Federal Constitution under Articleand Part 15 of
Hampshire arguesthe New Constitution. He that under our hold­

ing Larochelle, 392, 396-97, 223,in v. 112State N.H. 297 A.2d 226
(1972), onlythe out-of-court declaration ifis admissible it is but­

by reliability” justifytressed sufficient “indicia of theto declar­
Davenport,ant’s at trial. generallyabsence See The Confrontation

Co-ConspiratorClause and the Exception in Criminal Prosecu­
(1972).Analysis,tions: A Functional 85 L.Harv. Rev. 1378 Our

ample reliability”of theexamination record indicates “indicia of
surrounding McKenery upholdthe statement to trialthe court’s

McKeneryalthough presentadmission of the statement notwas at
apartFirst, evidence,trial. we note that there was extensive from

McKenery conspiracystatement,the that a theexisted at time the
transcriptSecond,statement was made. the another inci­reveals

priordent, case,to the insexual assault this ininvolved which
McKenery performforced Newlin to fellatio on him. This would

McKenerytend to demonstrate that knew that he could New­force
acquiesce thereby diminishing possi­conduct,lin to to sexual the

bility regardingthethat statement the additional element of the
sentence was fabricated orderin to induce Newlin have sexto with
him.

arguesThe defendant also that the trial court erred in
excluding testimony superintendent jailnot the of the of the con­

cerning report disagreethe victim’s of sexual misconduct. We with
the defendant’s contention that the statement was inadmissible
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hearsay. appearsIt from the record that the statement elicited
superintendent byfrom the the State on re-direct examination

regarding reportNewlin’s of sexual misconduct was not admitted
by judge but,the falsity rather,trial to demonstrate its truth or

purposewas admitted for the indicatinglimited of that the state-
Belkner,ment was 462, 469,made. See v.State 117 N.H. 374 A.2d

938, Martineau,(1977); 798,942 797,State v. 116 N.H. 368 A.2d
592, (1976).594 judge’sAbsent the inclusion of the instructions to

jury us,the in the record before we cannot decide whether the
judge gavetrial sufficiently limitinga regardinginstruction the

superintendent’s statement.
Finally, “viewingwe conclude lightthat the evidence in the most

prosecution,favorable anyto the rational trier of fact could have
found existence of conspiracy] beyonda[the a reasonable doubt.”

Kiluk, 1, 4,State v. 648,120 N.H. 410 (1980);A.2d 650 Jackson v.
Virginia, 307, (1979).443 U.S. 324

Affirmed.

All concurred.
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