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State, 136, 154, 899,Salvucci & Sons Inc. v. 110 N.H. 268 A.2d 911
damagecomputation(1970)). of the award is forThe the trier of

fact, and we will not overturn his conclusion if there is evidence to
House, 350,support Clearing Khoury, supra93 Inc. v.it. See at 415

674; Newton, 159, 162,A.2d at Grant v. Town 117 N.H. 370 A.2dof
future,285, however,(1977). In the it would287 facilitate this

precisely damageifcourt’s review masters would more itemize
awards.

Finally, argues supportthe evidenceGoodell that does not
finding twenty-seven corrugationsmaster’s that of the roofthe

record, however,replaced. photographsneeded Theto be contains
damage testimony expertsof the roof and of one of Monadnock’s

twenty^seven corrugations greaterthat were rusted over than one-­
supportof surface. isthird their That evidence sufficient to the

finding replacement.master’s that those sheets needed We will not
findings supported bydisturb the of a trier of fact if the evidence.

Assoc’s, Inc.,Housing Corp. EquityAutomated v. First 121 N.H.
177, (1981).428 A.2d 886

Affirmed.
Brock, J., sit;did not the others concurred.
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Smith,Gregory attorney generalH. (Martha Gordon,V. assistant
attorney general, orally),on the brief and thefor State.

Green,Cathy Manchester,J. of by brief orally,and for the
defendant.

King, J. The inissue this case is whether the results of a blood
test waswhich taken objectionover the defendant’s while he was

drivingunder forarrest intoxicatingwhile under the influence of
liquor grounds chargeand after for negligenta of homicide had

must, byarisen virtue of (Supp.RSA 1979),262-A:69-e be
excluded from subsequent prosecutionevidence in a negligentfor
homicide. We hold that the admission of the blood test results is
prohibited by the statute in these circumstances.
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6,approximately 1:15 a.m. on Octoberoccurred atAn accident
1979, involving by and another vehi-the defendanta vehicle driven

persons. The defendant was arrestedwere threecle in which there
intoxicating liquor.driving RSAunder the influence offor while

a.m., X-ray room of the(Supp. 1979). in theAt about 2:45262-A:62
injuries,of hishospital was taken becauseto which the defendant

rights impliedunder thepolice the defendant of histhe advised
law, inquired the con-as toRSA 262-A:69. The defendantconsent

injured in the accident.persons who had beenotherdition of the
answer,Receiving a test.refused to consent to bloodno he

injureda.m., learning personsthe hadthat one ofAt 3:25 after
died, again apolice defendant to submit to bloodthe asked the

defendant, passing in out of conscious-was then andtest. The who
thereafter,ness, Shortly policethe learnedrepeated his refusal.

had died. Because itof the three accident victimsthat the second
negligentmight charged withappeared the defendant bethat

homicide, sample defendant’spolice had doctor take a of thethe a
blood without his consent.

eventually charged negligentwith homicide.wasThe defendant
trial, suppressa motion to theII. Prior to he filedRSA 630:3

ground samplethe that the blood wasresults of the blood test on
{Goode, J.)Superior trans-his consent. The Courttaken without

ruling.question withoutferred the to this court
law, any per-impliedprovisions the consentthe of State’sUnder

public highwaysoperates upon isa motor vehicle theson who
blood,tests of his urine ordeemed to consent to chemical or other

determiningpurpose of the alcohol or controlledbreath for the
any arisingdrug of his blood if he is arrested for offensecontent

drivingalleged committed while he was aout of acts to have been
impliedThisvehicle while intoxicated. RSA 262-A:69-a.motor

however,irrevocable, because RSA 262-A:69-econsent is not
1979) person(Supp. to to to the chemicalallows a refuse submit
specifically provides personthat “if a under arrest refusestest and

given” (Emphasisnone shall be... to submit to a chemical test . . .
course, refusingadded.) persona to submit to an officer’sOf

possibilityrequest that he consent to a chemical test faces the that
vehicles will revoke histhe director of the division of motor license

operate (Supp. 1979);motor vehicle. 262-A:69-e seeto a RSA
Clarke, 481, 484, 884,Daneault v. 113 N.H. 309 A.2d 885-86

(1973).

expressly to con­refusedundisputed the defendantthatIt is
separate andhis on two occasionstest of bloodto the chemicalsent

sample and testedhis blood extractedpolice had a ofthethat
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against Consequently, onlyhis will. the issue is whether the statu-
tory language given” given”“none shall be means “none shall be or
something State, statutory language given plainelse. In this is its

usage languageand common unless the has a technical or other-
peculiar meaning. Ashram,wise Dep’tSant Bani Inc. v. N.H. of

Empl. Security, 74, 77, 34,121 (1981);N.H. 426 A.2d 36 RSA
21:2; Linsky, 866, 874, 813,see v.State 117 N.H. 379 A.2d 818
(1977). nothing parties, legisla-There is in the briefs of the or the

history implied statute,tive of the consent to indicate thethat
given” by legislaturewords “none shall be were intended the to

mean other than that no chemical test shall be administered with-
out the accused’s consent.

upon California,The State’s reliance Schmerber v. 384 U.S.
(1966), misplaced. takingis757 The warrantless of blood from a

person undoubtedlyunder arrest without his consent is constitu­
tional, many cases, however,and cases have so held. None of these

plainlydealt with a situation in which a statute indicates that a
sample subjectblood shall not ifbe taken the refuses to consent.

1209,Riggins, (Fla. App.See State v. 348 1211So. 2d Dist. Ct.
dismissed,1977), (1978).cert. 362 So. 2d 1056

legislatureassertion the could not haveThe State’s that
give rightupintended to the to obtain chemical tests under the

pursuant properin or to a warrant isrule laid down Schmerber
recognized legis­unpersuasive. in other states have that theCourts

upon statutory rightlature can confer individuals a to withhold
though right.even there is no such constitutionalconsent See State

1085,Brean, 147, 151-52, (1978);Vt. 1088 v.v. 136 385 A.2d State
48,Stevens, Furthermore,(Me. 1969).252 A.2d 60 to substitute our

understanding legislature expressof what the intended for the
language way significantlyof the statute in this would interfere

legislative prerogative,with the and we therefore will not look
unambiguous languageexpress, of the Ifbehind the statute. the

bycontours of criminal statutes are to be determined the subse­
law,quent development superfluousof it seemsconstitutional to

enact statutes at all.

that,argues assuming arguendoThe State that RSA 262-­
(Supp. 1979) prohibit taking sampledoes theA:69-e of a blood over

objection, byprotection ap­accused’sthe the afforded that statute
plies only prosecutions (Supp. 1979)to under RSA 262-A:62 and

prosecutions negligentshould not be extended to for homicide. The
however,explanation, why negligentState offers no of cases of
differentlyhomicide should be treated from other cases. The
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attempt scope (Supp. 1979)to restrict the of RSA 262-A:69-e in
rationale,way, accompanying especially unpersua-nothis with is

light previous holding provisionsin of oursive that the of the
applyimplied “any arisingconsent law to ofout actsoffense

alleged person drivingto have been committed while the was or in
physical ofactual control a motor vehicle under thewhile influ-

liquorintoxicating Murgatroy, 717,of .'.ence . .” State v. 115 N.H.
600,719, (1975) (emphasis original);349 602 in seeA.2d RSA 262-

(Supp. 1979).A:69-e

Finally, rejectwe the State’s assertion that RSA 262-A:69-e
(Supp. 1979) requiredoes not the exclusion of evidence obtained in

expressly requireviolation of terms. Thatits the statute does not
illegally dispositive.ofthe exclusion obtained test is notresults

specifically provides person’sThe statute if thethat consent is not
obtained, clearlylanguagebeno test shall administered. This indi­

legislative usingprecludecates the intent theto fromState the
person’s personresults of chemical of atests blood unless the con­

legislaturetosents the test. Had the intended to allow the use of
blood,person’s certainlythe results of chemical tests of a it would

legislation statingadopted givennot have nothat test shall be in
the absence of consent.

conclusion,In we note that the exclusion of evidence of
chemical test taken of (Supp. 1979)in violation RSA 262-A:69-e

preclude establishingnotdoes the State from that the accused was
262-A:69-j explicitly preserves rightintoxicated. RSA the of the

prove by competenttoState intoxication other Forevidence. the
stated, legislaturereasons herein and webecause believe the to be

proper authority any perceivedthe to correct indeficiencies RSA
(Supp. 1979),262-AS:69-e we hold ofthat the results a blood test

intaken violation of the statute must be excluded from evidence in
this case.

Remanded.

Grimes, C.J., Bois, J., dissented;and the others concurred.

Grimes, C.J., Bois, J., dissenting:and quiteisIt obvious that the
purpose of (Supp. 1979),sole RSA 262-A:69-e which was first

1965, 238:1,enacted in Laws tois obtain more blood alcohol tests
by inducing persons to consent to such tests. The entire thrust of

pointsthe statute to the forneed consent and to the means of
obtaining it.

1965, enacted,In when the statute was first considerable doubt
whether,asexisted to under the fourth and fifth amendments to
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States, police could obtain atheof the Unitedthe Constitution
unwilling subject to an arrest.sample incidentfrom anblood

757, (1966), decided after theCalifornia,v. 384 U.S. 761Schmerber
law, samplea bloodimplied held thatconsentof theenactment

protec-thein not withinnature and thereforenot testimonialwas
Supremeagainst Courtprivilege self-incrimination. Theof thetion

persontaking a underof blood fromwarrantlessalso held that the
byproscribed fourth amend-is not thehis consentarrest without

willtests showprobable to believe that theis causement if there
intoxication, exigent which will excuse theexistif circumstances

warrant, in aobtaining performedif reasonablea test isof and the
insatisfiedThese conditions wereId. at 770-72.manner.

Thus, subject’s consent to atheit became clear thatSchmerber.
necessary requirements ofif the thewas nottest for blood alcohol

purpose was toBut the of the statutewere met.fourth amendment
constitutionally be takenconsent to tests which could notobtain

without consent.
legislativenothing language itsin of oris the the statuteThere

slightest legislaturegiveshistory thewhich the indication that
takingor the of blood alcohol tests withoutintended to restrict bar

prohibitedwas fromconsent when the State notthe individual’s
doing by and Federalso the State Constitutions.

1979) provides(Supp.trueIt is of course that RSA 262-A:69-e
person forunder refuses to to a test bloodthat if a arrest submit

alcohol, majoritygiven.”be The construes these words“none shall
against samplestakingprohibition of bloodas an absolute the

constitutionally unnecessaryeven iswithout consent when consent
requiringand that results of a test taken without consent beas the

Although recognize pos-is aexcluded from we that thisevidence.
statute, legisla-sible construction of the we do not think that the

legislatureture intended this result. We believe that the intended
prohibit testing only whento such without consent consent is

necessary comply requirements.to with constitutional
assuming (Supp. 1979) prohibitEven that 262-A:69-e doesRSA

taking samplesof wherethe blood without consent in cases the
them, weState and Federal Constitutions would allow cannot read

into an ofthe statute intent to exclude the results tests taken in
provision. prohibitionof is inviolation this No such found RSA

(Supp. 1979), although express provisionwe find an262-A:69-e do
for of inexclusion the results RSA 262-A:69-c for failure to inform

rightspersonarrested of andthe his to have similar tests made of
exclusion, however,consequences ofthe his refusal to consent. That

complyis to “toconfined instances in which there is a failure with
provisions (Emphasis added.) Similarly,the thisof section.’’ RSA
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provides262-A:69-i bythat chemical tests authorized RSA“[n]o
262-A:69-a shall be considered as evidence . . . unless such test is
performed byin prescribedaccordance with methods the director

publicof the division of health.” The inclusion of exclusion from
provisionsevidence 262-A:69-c,in RSA 262-A:69-i and RSA which

strictly sections,are confined to violations of those and the omis-
provisionsion of such a from (Supp. 1979)RSA 262-A:69-e is a

legislatureclear indication that the did not intend that the evi-
dence be excluded because of the violation of that section.

Although exclusionarywe adhere to the rule in cases of constitu-
violations,tional imposewe would not it in this case for a mere

statutory legislativeviolation absent a mandate. We would remand
hearingthe case for a takingto determine whether the of the blood

sample anyin this instance provisionviolated constitutional and
onlywould exclude the evidence if it did.

The evenlyfact that the legislativecourt is so divided as to the
clearlyintent legislativeindicates a need for clarification. Of

course, can,legislature wishes,the permitif it tests without con-
theysent in bycases where are allowed the State and Federal

provideConstitutions and can also for the admission of the results
We, course,obtained without expressconsent. opinionof no as to
onlywhat pointshould be done but out the need for a clearer

expression legislature’sof the intent.
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