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Hillsborough
No. 79-444

P. ArnoldFrances

v.

WilliamsThurston V.

7,May 1981

Fernald, Peterborough (SilasBrighton, Hampsey, Lit-& ofTaft
III,tle, orally), plaintiff.the foron brief and the

McLane, Middleton,Graf, (Robert A.Raulerson & of Manchester
orally),on Mr. for the defendant.Wells & a. the brief and Wells

righthas to use aPer curiam. The defendant asserts that he a
plaintiffs propertyof road across as either asection that runs the

by right waypublic prescription privateroad established or a of
by prescription. The that defendantestablished master found the

prove right. isnot had such a Because it not clear fromdid that he
report rules in decid-the master’s that he used correct of lawthe

issue,ing the for of thethat we remand case redetermination
question.

Williams,defendant, purchased parcelIn a1961 the Thurston V.
prop-hisof land in Since time he has enteredFrancestown. that

Countyerty by westerlya road runs from Old Road for 800that
plaintiff, Sep-feet across the the P. Arnold.land of Frances On
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9, 1977, plaintiff brought petition quiettember the a to title and to
enjoin crossingthe defendant from her land. The defendant main-

right plaintiffs propertytained that he had a to cross the because
public bythe road was either prescriptiona road established or a

rightprivate way by prescription.of hearingestablished After a
view, (Frank Clancy,that included a Esq.)the Master B. con-

provedcluded that the defendant had not his case and recom-
permanently enjoined crossingmended that the defendant be from

plaintiffs Superior (Contas, J.)the land. The Court entered a
decree in accordance with the master’s recommendations. The

appealed.defendant
acquired prescrip-For the defendant to that aestablish he had

land, “byplaintiff’s provetive easement over the he had to a bal-
adverse, continuous,probabilities twenty years’ance uninter-of

giverupted use of the land . . . in such a manner as to[claimed]
beingnotice to the record anowner that adverse claim was made

Downs, 373, 374,added.)(Emphasis Pageto it.” v. 115 N.H. 341
767, Swain, 385-86,(1975); 383,A.2d 768 Gowen v. 90 10N.H.
249, (1939). chargesA.2d 251 The defendant that the master erred

by requiring prove prescriptive right byhim to his “clear and con-
vincing” proper proba-evidence when the isstandard “balance of

does, indeed,reportbilities.” The master’s contain inconsistent
question applied.statements that raise a of which standard he In

facts,prefatory wrote,his recitation of the the master too“[W]here
proof prooflittle direct is furnished and inferences from indirect

logic, presumedare too remote in proofit cannot be the clearwas
convincing. Gagnon Pronovost, 58,and v. 97 N.H. 63 and 64

(1951).” (Emphasis Later,added.) “Findingsin the section entitled
Rulings,”and the probabili-master set out the correct “balance of

show,ties” standard: bydefendant must prob-“[The] the balance of
abilities, open, continuous, exclusive,the adverse and notorious

premises byuse of the public period twenty (20) years,the for a of
in public way byorder to prescription. Swain,establish a Gowen v.

(1939).” (Emphasis added.)90 N.H. correctly383 The master then
applied appear, uponthat standard to facts:the does not the“[I]t

probabilities, testimonybalance that the of witnesses as to theirof
by publicobservation of the use of this road the was either certain

public’sas to its location or conclusive as to the use thereof under a
rightclaim to question.” (Emphasishave the to inuse the road

added.) Finally, specifically granted plaintiff’sthe master the
request rulingfor a of law: “While the Plaintiff Arnold thehas

forward,goingburden of the Defendant Williams has the burden
proving by convincing right wayof privateclear and evidence a of
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by by prescriptionor public right waydeed by prescrip-or a of
(Emphasis added.)tion.”

right isprescriptiveproof aforstandard ofThe correct
385-86,Swain, 1090 N.H. atprobabilities.” v.Gowenof“balance

reportthe master’sclear fromit not251. Because isatA.2d
con­and“clearor the stricterapplied that standardhewhether

standard, master to considercase for thevincing” thewe remand
using proper standard.theevidencethe

alleges in thein a statementerroralsoThe defendant
not “con­testimony wasof witnessesreport the thethatmaster’s

rightto theclaim havepublic’s under ause thereofas to theclusive
added.) state­(Emphasis From thatquestion.”inuse the roadto

required tohimment, thethat masterconcludesthe defendant
right isright A claim ofof his case.as an elementprove a claim of
Downs,right. Page v.Seeproof prescriptiveofof aan elementnot

Swain,768; 385-­374, 90 N.H. atGowen v.A.2d atN.H. at 341115
rulethe86, Although master set out correctthe10 A.2d 251.at

reportstatement, is from hisit not clearthathe madebefore
misapplication the law or carelessofisthat statement awhether

masterAccordingly, the case for thelanguage. we remandofuse
law.using ofthe correct ruleevidenceconsider theto

Remanded.
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