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zoningprovide that alegislature not seen fit tohasThe
1979)(Supp. will con­comply IIwith RSA 31:71toboard’s failure

it.toapplication a variance submittedapproval an forofstitute
1979)(Supp.language demonstratesexpress 36:23of RSAThe

approvallegislature provideto for automaticknew howthethat
provision inaThe of suchintention. absencethat was itswhen

legisla­strong1979) that the(Supp. is a indication31:71 IIRSA
result, judiciallynotwe willandnot intend the sameture did

legislative do so.intent toin absence of asupply this theomission
zoning mayomission, course, ade­boards lackthatof meansThis

inrequirementcomply the containedquate with timeincentive to
judi­legislative and not a(Supp. 1979), isbut this a31:71 IIRSA

problem.cial

and remanded.Reversed
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Smith,Gregory acting attorney general (Martha Gordon,H. V.
attorney, orally),on the brief and for the State.

Offices, (J.Nadeau of Portsmouth P. Nadeau on theProfessional
orally),brief and for the defendant.

King, defendant, Marjorie Buckingham,J. The appeals from
negligenther pursuantconviction for homicide to RSA 630:3. She

alleges that the results of blood tests should have been excluded
policefrom notifyevidence because the failed to her of the results

forty-eight receipt bywithin police, requiredhours of their the as
by arguesRSA She262-A:69-a. also that there was insufficient

support Finally,evidence to questionsher conviction. she the
authority superior suspend rightof the operatecourt to her to a

period yearsmotor partvehicle for a of three as of her sentence.
conviction,We affirm the partdefendant’s but vacate that of her

suspending her license.sentence
victim, Motes,The defendant and the Kenneth were friends and

spent 5,evening July 1979,had togetherthe drivingof in the
reason,defendant’s truck. For some the defendant steered the vehi-

cle stopped.to the side of gotthe road and The victim out of the
truck for a attempted getfew moments. As the victim to back in

truck,the draggedthe defendant drove off and the victim for some
seriously injureddistance. The victim was and died as a result of

injuriesthe he sustained.
passingA motorist who observed the incident followed the

truck, stop,defendant’s convinced her to and returned with her to



341

arrived, they arrestedpoliceWhen theincident.of thethe scene
to breatha-consented awhere shethe stationher totookher and

test,breathalyzer the defendanttheshe failedlyzer Aftertest.
pursuant to RSAbloodof hertestrequested a chemical

262-A:69-b.
Hospital wherePortsmouthto thepolice took the defendantThe

samples towere sentThesewere drawn.samples of her bloodtwo
othersample and thelaboratory was testedwhere onepolicethe

ofpolice the resultsthirty days. receivedThe Portsmouthforheld
shortly completed thelaboratory itafterfrom theblood testthe

November,notify results. InThey defendant of thedid not thetest.
1979, test.of the bloodthe resultsthe defendant learned

negligentcharged underwith homicidewasThe defendant
trial,February, defend­At thein 1980.was triedRSA 630:3 and

on thesuppress evidence of the blood teststhefiled a motion toant
notify results of theground police to her of thethe had failedthat

receiptforty-eight of them. Thehours of theirwithinblood tests
J.) the(Pappagianis, motion and admitteddenied thisTrial Court

defendant, appealed.jury and sheThe convicted theevidence.
262-A:69-a, law,implied any personRSA the consent states that

operates highwayupon publicwho a motor vehicle a in this State
blood,impliedly consents to chemical tests of his urine or breath

purpose determining drugfor the of the alcohol or controlled con-
any arisingtent of his blood if arrested for offense out of acts

alleged person drivingto have been committed while the was
drugs.while under the influence of alcohol or controlled The stat-

provides copy report anyute further that of ofthe such test“[a]
by agency personshall be furnished the law enforcement to the

receipt report by agency.tested within 48 hours of of thethe . .”.
Id.

provides personRSA 262-A:69-b that a to whom RSA 262-A:69-a
applicable may request performedis that additional tests be at his

expense. provisions section,own policeUnder the of this the must
sample person’sdraw a of the blood or urine in an amount suffi-

laboratorycient for performingtwo tests. TheId. the test for the
sampleState must retain thirty days subsequentthe second for to

bythe test conducted the sampleState. Id. This additional must be
personmade immediatelyavailable to the uponor his counsel

request. statutory dutyId. There imposed uponis no the State to
person forty-eightinform the within hours of the results it obtains

from its of samplestest one of the two of blood the State draws
pursuant requestto the for an additional test underdefendant’s

Consequently,this section. the fact that the defendant did not learn
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onlyof the results of this blood test for four months is ifrelevant
policethe ordered the test.

byThe defendant asserts that the blood test was ordered the
police breathalyzer given policein addition to the test at the sta­

testified, however,policetion. Two officers that the defendant
requested the blood test. The resolution of inconflicts the evidence

court,is thefor trial and the court was free to believe the version
Noel, 522, 526, 290,police.of the See State v. 119 N.H. 404 A.2d

evidence,(1979).292-93 The trial court admitted the thus indicat­
ing policethat it believed the version of events.

argues sup­The defendant next that the evidence could not
port finding guilt beyonda of a reasonable doubt because the evi­
dence failed to establish that the defendant caused the victim’s

assessing sufficiency supportdeath. In the of the evidence to a
verdict,guilty lightwe must review the inevidence the most

prosecution anyfavorable to the and determine whether rational
guilt beyondtrier of fact could have found a reasonable doubt.

307,Virginia, Scarlett,(1979);v.Jackson 443 U.S. 319 State v. 121
37, 40, 25, Kiluk, 1, 4,(1981);426N.H. A.2d 27 State v. 120 N.H.

648, (1980).410 A.2d 650

StateThe introduced evidence to show that the defendant
through negligencecaused the death of the victim either or while

operating motora vehicle while intoxicated. One witness testified
attempting unsuccessfully getthat she had observed the victim to

beganinto the defendant’s truck as the truck to accelerate and
draggedthat the victim was for some distance. Two other wit­
they incident,nesses testified that also observed the and their

substantially given byaccount was the same as that the first wit­
criminologist gave expert opin­ness. A State andalso testified his

ion that the victim’s clothes were in a condition consistent with the
having dragged against pavement.victim’s been There was also

evidence that the at the timedefendant was drunk of the incident.
The defendant’s evidence a differentgave account of the incident
and by jumpingindicated that the victim caused his own death or
falling Nevertheless, sayout of the truck. we cannot as a matter of

beyondlaw that no rational oftrier fact could find a reasonable
negligentlydoubt that the defendant caused the victim’s death or

operatingwhile a motor vehicle while under the influence of alco­
Scarlett, 40,suprahol. See State v. at 426 A.2d at 27.

Finally, arguesthe defendant that the trial court lacked
authority years.the to revoke her license for three The defendant
charged negligentwas and convicted of homicide. This is a BClass
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governed by630:3, sentencing isfelony, for offenseRSA and the
sentencing guidelines inappropriate are set out651. TheRSA ch.

person’sprovide ofthe revocation anot for651:2 and doRSA
argues that trialoperate The Stateto a motor vehicle.license

byauthority suspend virtue of RSA 651:1judges to licenseshave
anyII, deprive ofprovides chapterthe does not courtsthatwhich

provision,authority suspend a Thislicense.to cancel orlawful
licenses;however, grants authority suspend itor revokeno such to

existingonly chapter abridgenot such law-provides the doesthat
legislatureauthority If shouldfrom other sources. theful derived

grant authority, may of do so. But in theto it coursedesire such
effect,language forthat we no basis the court’sof to findabsence

Thayer,of v. 118 N.H.revocation the defendant’s license. StateCf.
824-25, 500,819, (1978).A.2d 504395

1979)(Supp.262-A:62 I authorizesThe State contends that RSA
yearssuspend thatcourt to the license for two andthe defendant’s

perioduphold suspension for at Thiswe should the that least.
gives authorityis statute courts the toassertion unfounded. That

yearsperson’ssuspend up personthe isa license for to two when
case,drivingof while In the defendantconvicted intoxicated. this

charged negligent theoryhomicide. State’s at trialwas with The
by operatingwas that the caused the death of the victimdefendant

negligent juryorher vehicle in a manner while intoxicated. The
impossible saygeneral,verdict below it is therefore towas and

jurythewhether believed defendant to be intoxicated. Conse-the
quently, rely (Supp. 1979)the I asState cannot on RSA 262-A:62
authority two-year suspension inimposing this case.for the
Accordingly, part suspendingof thethe sentence defendant’sthat

mustlicense be vacated.

part; part.in vacated inAffirmed

Douglas, J., part;indissented the others concurred.

Douglas, J., dissenting part:in
judgeIBecause conclude that a trial theseunder circumstances

license,suspend point only.can a I dissent on that


