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plaintiff by probabilitieshad not established a balance of that the
board’s action was unreasonable.

Affirmed.

Brock, J., sit;did not the others concurred.
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Redden, (DonaldNedved, M. Redden on the& of NashuaSenn
orally), plaintiffs.for thebrief and

Gall, Nashua,Groff, Fitzgerald-Shapiro & forof the defendant
Inc.,Dodge, joins ChryslerHicks in ofthe brief the defendant

Corporation.

Millimet,Devine, P.A.,Stahl Branch& (Georgeof Manchester R.
orally),Moore on the brief and for Chryslerthe defendant

Corporation.

King, theyplaintiffs, displeased hadwith an automobileJ. The
brought againstpurchased, the in four counts. Thesuit defendants

statute,alleged protectionthefirst a violation of consumercount
alleged(Supp. 1979). countsRSA The second and thirdch. 358-A

express implied thewarranties under Uniformbreaches of and
Code, allegedThe count viola-RSA 382-A. fourthCommercial ch.

Act,Magnuson-Moss Warrantytions 15 U.S.C.A. 2301-§§of the
case,plaintiffs’ Trial(1979). the the the Court2312 At close of

granted(Mullavey, J.) for a non-suit withthe defendants’ motion
respect plaintiffs’ thecount. The denied motionto the first court
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thereservedcounts butotherplaintiffs’therespect towith
evidence,of thethe closeatright the motionto renewdefendants’

defendants’of thejury. closeAt thethewent tocasethebefore
ver-a directedformotiongranted defendants’case, thethe court

remaining Thecounts.threeplaintiffs’respect to thewithdict
appealed.plaintiffs

reviewing exception the trial court’splaintiffs’ totheIn
ver­and directedgranting motions for non-suitof the defendants’

lightdict, favorable toin the mostthe evidencewe must consider
808, 809,Chevrolet, Inc., 408Byrnes 119 N.H.plaintiffs. Foss v.the

476, 478,Alton,415, (1979); Sargent 160 A.2dv. 102 N.H.415A.2d
345, (1960). plaintiffs’ not be conclusive.evidence need346 The

200, 205, 169, (1928). It isCompany, 140 A. 172v. 83 N.H.Watson
presentedplaintiffs that the evidencethe to establishsufficient for

Alton,Sargentjury v.support in favor. Seea verdict theircould
Manchester, 115,346;478, 96 N.H.supra Leonard v.at 160 A.2d at

117, 915, Accordingly,(1950). we review the facts of70 A.2d 917
plaintiffs presented them.the case as the

Welch,1977, purchasedMay, plaintiffs, and Janathe GeraldIn
Fitzgerald-wagonDodge defendantstation from thea new Monaco

Inc., $7,549.approximatelyDodge, The automo-at a cost ofHicks
Chrysler Corporation.by thebile was manufactured defendant
wagon, plaintiffsSubsequent purchase thethe of the stationto

brought itexperienced vehicle andnumerous difficulties with the
Fitzgerald-Hicks Dodge repairs approximatelyfor thirteentoback

October,May, andtimes between 1977 1977.
required repairsDuring period,six-month the automobilethis

Accordingly, only the moreto list. we mentiontoo numerous
repaired and thenof them. The transmission was firstserious

repaired adjustedreplaced. or several times.The carburetor was
replaced. fuel tank wasstarter-clutch was A leak in theThe

hood,roof,repaired. paint repaired frontThe finish was on the
fender, overlayPeelingquarter panel, was alsoand dashboard.

problems repaired plaintiffs’repaired. of were to theMost these
satisfaction.

automobile, however,continuing problemA with the was a
“shimmy” plain-Thethat could be felt when the car was driven.

day they purchasedproblem vehi-tiffs first noticed this on the the
Fitzgerald-Hicks Dodge attempted problem,fix this itcle. After to

causingplaintiffs problem.were theinformed the that the tires
plaintiffsThe then the car to a Firestone dealer. The dealertook

replaced the Firestone 500’s that were on the car with a set of
problemFirestone 721’s. This failed to alleviate the and after
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Fitzgerald-Hicks Dodge continued to insist the tiresthat were the
“shimmy,” placedcause of the the tire dealer another new set of

remedy problem,on When to the721’s the car. this failed the
diagnosed problem Fitzgerald-the adealer as bent rear axle.

axle,Dodge replaced althoughHicks the but thethen vibration in
ceased, “shimmy” point, Fitzgerald-the rear the continued. At some

Goodyear tires,Dodge replacedHicks the Firestone tires with but
Throughout period,effect. this thethis also had no tires were fre-

balanced, aligned once,quently endand the front was at least in
“shimmy.”attempts to eliminate theunsuccessful

repairs warranty.performedAll of these were under the Conse-
quently, although repairs approximatelythe cost of totalled
$1,012.72, them,payplaintiffs anythingthe did not for with the
exception payment approximatelyof a of to the Firestone$20

obvious, course, bringingdealer. It ofis that the automobile in for
repairsfrequentsuch andwould cause inconvenience lead to loss

integrity reliabilityof confidence in the ofand the automobile.
14, 1977, plaintiffsOn November thethe returned toautomobile

Fitzgerald-Hicks Dodge. keysplaintiffsThe returned the to the
and, by along keys,vehicle letter delivered with the revoked their

acceptance purchase price.and demanded returnthe of the The
refused, plaintiffsdefendant and the filed this suit.

counts,plaintiffs presentedBecause the their case in four some
require proof,of pro-which considerdifferent elements of we the

priety respectof eachthe trial court’s actions with to individual
III, however, together.count. Counts II willand be discussed

allegedCount I employedthat the deféndants an unfair
competition deceptive practicemethod of or an orunfair act or in

1979) they(Supp.violation of 358-A:2RSA in that failed to fulfill
promise warrantythe repairincontained the to all defects occur­

ring 12,000in the automobile within firstthe twelve months or
day plaintiffs evidence,miles presentedfrom the of sale. The no

however, faith,to establish that the defendants acted in bad dis­
honestly, any way attemptedor in advantageto take unfair of

Indeed, plaintiffs theythem. generallythe testified that were satis­
theyfied with goodthe service received. We fail to howsee the

attemptsfaith complyof the to thedefendants with terms of a
warrantystandard deceptivecan be classified as an unfair or

practice meaning (Supp. 1979).within the of RSA 358-A:2 There
may be complycircumstances under which failure to with a war­
ranty deceptive practice,would constitute an or but this isunfair
not such a case.
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theirallege that the defendants breachedII and IIICounts
warranty382-A:2-313; implied ofwarranty, theirexpress RSA

382-A:2-314; warranty of fitnessmerchantability, theirandRSA
counts furtherThepurpose, RSA 382-A:2-315.particularfor a

substantially impairedof these warrantiesallege breachthat the
plaintiffstheplaintiffs and thatto thethe automobilethe value of

acceptance vehicleof theto revoke theirentitledwere therefore
price. 382-A:2-608.purchase RSAthereceive backand

they complied theirwithThe defendants contend that
by correcting problemswarranty obligations with thetheexpress

however,concede, thatthey developed. The defendantsasvehicle
specifi­problems with the The defendantsstill existed automobile.

“shimmied,” they disputeacknowledge althoughcally the carthat
“shimmy” is tolerableseverity and that it withinof the contendthe

enough“shimmy” to a defecta is constituteseverelimits. Whether
Inc.,Chevrolet,Byrnes 119jury.for See Foss v.is matter thea

809, plaintiffs’ expert that the408 415. The testifiedat A.2dN.H.
that, although many such acars had“shimmied” andcar

“shimmy,” have been“shimmy” problemwas a and shouldthe
“shimmy” unaccept­plaintiffs testified the wasThe also thatfixed.

to car. Therethem and them lose confidence in theable to caused
therefore,was, jurythe to find thatsufficient evidence to enable

warranty repairtheir to defects.defendantsthe breached

The defendants also incontend that the directed verdicts
proper theywere because notheir favor there was evidence that

warranty merchantability. Specifically,breached the of the
defendants thereassert that no evidence the vehiclewas that

pass objection industry,would not without thewithin automobile
ordinary purposesor it was forthat not fit the for which it was

used, average quality.that it ofor failed to be RSA 382-A-.2-314.
disagree. plaintiffsWe The testified that the vehicle “shimmied”

plaintiffs’ expertwhen driven. The also testified that the car
required repairs. evidence,and“shimmied” the basis of thisOn the

jury average qualitycould have found that the car ofwas not or fit
ordinary purposefor the for which an automobile is used.

argue plaintiffsThe defendants next that the failed to estab­
warranty particular purpose.lish the existence of for aof a fitness

Lachance, 153,481, 484, (1969);v.Elliott 109 N.H. 256 A.2d 155
Comments;382-A:2-315, seeRSA Uniform Laws 83 A.L.R.3d 669.

plaintiffsThe defendants inare correct their assertion that the
any plaintiffs particularto introduce evidence afailed that the had

purchasing theypurpose uponin the or that theautomobile relied
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selectingexpertise particularin thedefendants’ vehicle. Conse-
quently, properlythe trial court directed a verdict on this
allegation.

plaintiffs’The assert thatdefendants the revocation of
acceptance supportthewas invalid because evidence would not a
jury finding possessed significantathat the vehicle defect which
substantially impaired plaintiffs.the ofvalue the vehicle to the See

Oldsmobile-Pontiac, Inc., 85, 86,Asciolla v. Manter 117 N.H. 370
270, testimony(1977). positionA.2d 271 This theoverlooks that the

attempts repairvehicle still “shimmied” after numerous to it and
“shimmy” plaintiffsthat timethe existed at the the revoked their

necessaryacceptance. plaintiffsIt is not that the establish the
721,Montana, 728,cause of the defect. See Werner v. 117 N.H. 378

1130, only(1977). plaintiffs proveA.2d 1135 The thatneed there
non-conformity substantially impairedwas a that the value of the

Id.; Moreover, plain­motor vehicle to them. RSA the382-A:2-608.
testimony continuing problemtiffs’ that the theirundermined con­

destroyedfidence in the automobile and its to as a fam­value them
ily true,ignored.not beautomobile should It is as the defendants
assert, subjective impairedthat the test of value must be evaluated
by objective Oldsmobile-Pontiac,Asciolla v.standards. See Manter
Inc., 89,supra questionat A.2d at 273. But the of whether370 a

substantially impaireddefect the ofhas value the automobile to
plaintiffs by jury.the is one of fact to be adetermined Further­

more, “shimmy”problem byif theeven of the were insufficient
justify plaintiffs’ acceptance, juryitself to the ofrevocation the was

justifiedfree to conclude that the numerous defects in the vehicle
plaintiffs’ acceptance notwithstandingthe revocation of that the

many juryrepaireddefendants had of them. findThe could that
problems experiencedof plaintiffsthe series defects and that the

reasonably destroyedwith the automobile their confidence in the
integrity reliabilityand of the vehicle. See v. Rod BaxterDurfee

Inc.,Imports, 349, (Minn. 1977);262 N.W.2d 354 Asciolla v. Man­
Oldsmobile-Pontiac, Inc., 89,suprater at 370 A.2d at 274. When

problemsthe largenumber of with the vehicle becomes so as to
question integrity automobile,call into the of the the value of the

buyer may substantiallyvehicle to the impairedbe buyerand the
justified revoking acceptance thoughin his even prob­some of the

repaired repairable.lems have been or are See Rodv. Bax­Durfee
ter, Inc., 354-55;supra Tiger Companyat McMurtry,Motor v. 224

638, (Ala. 1969).So. 2d 646-47

argue plaintiffs’The defendants also thethat revoca­
acceptance untimelytion of was theyand therefore invalid because
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11,000 miles.for five months and Whilehad driven the vehicle
might persuasiveness,ordinarily see Sanborn v.this have a limited

970, 1352,Aranosian, 969, (1979),409 A.2d 1353-54 we119 N.H.
Where, here,reject the seller’s conductin this case. asmust it

buyer delay acceptance,his of the time inthe to revocationinduces
Baltz,Gramlingbuyer is extended. See v.which the must revoke

352, 358, 183, (1972); v. Dwan485 S.W.2d 187-88 Conte253 Ark.
Inc., 122-23, 144,112,Lincoln-Mercury, 374 A.2d 148-­172 Conn.

Montana, 721, 730, 1130,(1976); Werner v. 117 N.H. 378 A.2d49
delay question(1977). The reasonableness of the is a of fact1133
Sales,jury. Trigleth,for the See Frontier Mobile Home Inc. v. 256

101, 104, 516, (1974).Ark. 505 S.W.2d 517

allegedIV ofCount that the defendants’ breach their
Magnuson-Moss Warrantywarranties a violation of theconstituted

were, therefore,plaintiffsAct and that the entitled to return the
purchase priceautomobile and recover the and their reasonable

act, damagedattorneys’ byfees. a consumer who isUnder the the
any obligationcomplyfailure of a warrantor to with under the act

warranty may damages legalor under a sue for and other and
equitable 2310(d)(1). pro­relief. 15 act noU.S.C.A. The contains§

warranties,creatingvisions and the substantive content of warran­
Furthermore,byties is Statecontrolled law. because the act con­

guidelines concerning damagestains no the measure of and the
availability relief,of certain kinds of State law controls on this
point Northway Corp.,as well. See Novosel v. Motorcar 460 F.

541, states,Supp. (N.D.N.Y. 1978). explicitly however,545 The act
may attorneys’ partthat the consumer recover reasonable fees as

damages. 2310(d)(2). Accordingly,of his 15 U.S.C.A. because the§
plaintiffs’ primaevidence established a facie case under the Uni­

Code, primaform Commercial it also established a facie case
error, therefore,under the federal act. It was for the trial court to

direct a verdict for the defendants on this count.
stated,For the reasons herein we remand this case to the trial
II, III,forcourt retrial on counts and IV.

Remanded.

All concurred.


