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recognizePlan, the(1955). While weHarv. L. Rev. 115468
planinterrelationship of a forbetween the establishmentdesired

zoning, municipalitiesdevelopmentcommunity and we believe that
zoning the charac-ordinances reflect currentmust also have their

repleteneighborhoods. is with evidence that theThe recordter of
has, indeed, through changesgonequestion substantialinarea

single familyoriginally zoned for residentialfrom it wasthe time
findingAccordingly, the court’s that the zon-we conclude thatuse.

denying plain-ing adjustment unreasonable in theboard of was
request was within the court’s discretion andtiffs’ for a variance

findingbysufficiently supported must thereforethe evidence. That
DeMulder,Co., 173,Chagnonupheld. 121 N.H.be Lumber Inc. v.

175, 48, Betley(1981) (citing Kierstead v. Chevrolet-­427 A.2d 50
432Buick, Inc., 493, 497, 429, (1978)); Wheeler118 N.H. 389 A.2d

State, 347, 350, 777, (1975).v. 115 N.H. 341 A.2d 780

Affirmed.

All concurred.
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Brouillard, Laconia, by plaintiff.Richard P. of brief for the
(ThomasHaughey Philpot, Haughey& of Laconia M. on the

brief), by brief for the defendant.

Brock, assumpsit uponJ. This is an action in based a written
defendant, Bancroft,requiring indemnifycontract the John H. to

Auclair,plaintiff, any damages Inc.,Realty,the Albert for WEMJ
against plaintiff uponrecovered the based a lease between him

Realty, trial, Superiorand WEMJ Inc. After a the Court {Batch-
elder, J.) plaintiffa inentered verdict favor of the in the amount of
$7,000. timely appealThe defendant filed a notice of in this court.
We affirm.

5, 1972, plaintiff spaceOn March the leased office from WEMJ
Broadcasting, lease, plaintiffInc. Under the terms of the the could

premisessublet the but he would remain liable to WEMJ Broad-
casting, Inc.

2, 1972, plaintiffOn June the sold the assets of his business to
part agree-the defendant and Adeline DeCastro. As of the sales

ment, agreed obliga-the defendant and DeCastro to “assume the
Realty, Inc.,tions of a plain-certain lease between WEMJ and [the

Eventually, paymentthe of the rent due on the lease felltiff].” into
arrears, Inc.,Realty, brought against plaintiffand WEMJ suit the

judgment $6,800.27. Realty,and obtained a default for WEMJ
Inc., belonging plaintiff.then attached certain real estate to the

Inc.,Realty, upon plaintiff’sWEMJ released the attachment the
tendering $7,000,payment plaintiff broughtof and the then this

against $7,000.action the defendant to recover the
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agreedobligations heargues leasethefirst thatThe defendant
plaintiff and WEMJthethe lease betweenthose inassume wereto

Broadcasting,Inc., He therefore concludesInc.Realty, not WEMJ
of a lease betweenthat, belowwas no evidencetherebecause

Inc., present fall.plaintiff, action mustRealty, thisand theWEMJ
us, disagree.upon werecord beforeBased the

ofparties, name WEMJthecontract between theIn the
Inc., apparent theIt is fromRealty, addition.was a handwritten

contract, partiesthat, theto theterm was addedwhen thisrecord
issue, the one betweenlease now atit to refer to theintended

Broadcasting, Inc., plaintiff. The defendant testi­and theWEMJ
by pay­payments checkson this leasehe did make somefied that

that,Broadcasting, Inc., signedheat the timeto WEMJ andable
contract, mind as to what lease thethere no doubt in histhe was

Realty, Inc.” In deter­to it stated “WEMJcontract referred when
intention,mining may properlyparties’ considerthe courtthe

Spectrumexecuted. Enter­their actions after the contract was
773, 776, 144,Corp.,prises, The 114 N.H. 329 A.2dInc. v. Helm

making payments(1974). on theThe defendant’s overt act of147
Inc.,Broadcasting, ampleis evidence that helease to WEMJ

obligations the lease now at issue. id.intended to assume the of See
776, A.2d atat 329 147.

space previouslytook to theThe defendant over the office leased
Inc.,Broadcasting,by fromplaintiff WEMJ and it is clear the cir-

makingsurrounding par-thatthe of the contract thecumstances
plaintiff’sthewas the defendant would assumeties’ intention that

existed,obligations. No other and the defendant’s own tes-lease
timony spe-that understood that he was to assume thisshows he

particular space.that office He cannot now takecific lease on
transcriptionadvantage this in the of theof obvious mistake

contract.

however,argues strenuously,The defendant that his
plaintiff’snonsuitmotion for came at the close of the case and

understandingbefore the defendant astestified to his of leasewhat
argueswas inreferred to the He therefore hiscontract. that

grantedmotion should have been at that atime. On motion for
nonsuit, however, requiredthe iscourt to view the inevidence the
light Howard,plaintiff,most favorable to the Bonin v. 115 N.H.
86, 88, 450, (1975),333 A.2d 451 draw alland the reasonable infer­

support plaintiff’sences therefrom that the Plumecase. v. Couil­
lard, 267, 268, 452, (1962). plaintiff104 N.H. 184 A.2d 453 The did

copy Belknap County Superiorof judgmentintroduce a a Court
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Inc.,Realty, against plaintiffentered in offavor WEMJ and the
Ahere. sufficient inference arises from this document to enable

denythe trial court to forthe defendant’s motion nonsuit.

argumentThe nextdefendant’s is that he assumed the lease
obligation jointly with Adeline DeCastro and that it was therefore

deny require plaintifferror for the trial court to his motion to the
join appearto Adeline and causeDeCastro her to in this action.

testified, however,plaintiffThe that the ofwhereabouts Adeline
unknown, no~~propertyDeCastro were that she owned irr~New

Hampshire, years ago.and that he last talked to her two The trial
plaintiff “sufficientlythen found thecourt that had demonstrated

presence beyondthethat of Adeline DeCastro is unknown and is
jurisdictionthe of the Court.” The defendant offered no toevidence

establish the ofwhereabouts Adeline DeCastro. Because her where­
abouts were unknown itand was that she did haveestablished not

address,Hampshirea New orresidence it was not error for the
proceedings joiningcourt to thecontinue with without her. Olcott

Little, 259, (1838).v. 9 N.H. 262

argumentThe defendant’s last heis that did not receive
Inc.,adequate Realty, againstnotice of the WEMJ action the

that, therefore,plaintiff requiredand he should benot to indem­
nify plaintiff judgmentthe for the default entered in that case.

found, however,The trial court that the defendant did receive
adequate Indeed, plaintiffnotice of action.that the testified that he
repeatedly concerningcalled the defendant this matter and that

plaintiffthe defendant assured the that he would take thecare of
so,payments. The defendant never didrental and he chose not to

in “Ifdefend that action. the indemnitor declines ... defend[to
receiving againstafter of the indemnitee],notice suit the then

only required potential liabilityindemnitee will be to show to the
original plaintiff support againstin order to claimhis over the

Sears, Co., 384,indemnitor.” Morrissette v. & 114Roebuck N.H.
389, 7, (1974). potential liability322 A.2d 10 Because that was
proven, the order is

Affirmed.

All concurred.


