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416

petition declaratoryPer curiam. This a forcase involves
judgment, seeking waya that a certaindetermination has been

public appealdedicated as a street. The issue' on is whether the
dismissing petition groundtrial court was correct in the on the

presentedthat it an issue which should have been raised as an
appeal Rye Planning disapprovingfrom decisiona of the Board

plaintiffs’ planthe subdivision because the board was uncertain
question public waywhether the road in a whichwas could be

used as an access road to the subdivision. We reverse.
plaintiffs Rye adjacentThe are owners of certain land in to the

1979,Moody. plaintiffs appliedland of the defendant Doris In the
Rye Planning preapplication proposedto the Board for review of a

They plan showingsubdivision. submitted a subdivision as an
wayaccess road a certain called Mountain View Terrace which is

plansshown on certain and mentioned as a inbound certain con-
veyances, the details of which are irrelevant to the limited issue

planning problembefore us. The board considered the basic to be
waypublicwhether Mountain View Terrace was a which extended

plaintiffs’ property properto the so as to be a access road for the
recognized legal questionThesubdivision. board that this was a
by method, disapprovedwhich should be decided some other and it

plan dispute legalthe subdivision because of the over the status of
the road.

plaintiffs appealThe did not the board’s decision but instead
brought petition declaratory judgment againsta for the Town of
Rye parcelsand the owners of various of land over which the

runs,alleged public seekingstreet to have the road determined to
public way satisfy planning requirementbe a so as to the board’s

plaintiffsthat the establish the existence of an access road to their
property. J.,Temple, petitiondismissed the on the defendants’
motion, plaintiffs appealed.and the

Whether Mountain View Terrace has been dedicated as a
public plaintiffs rightroad and whether the ahave to use the dis-
puted portion of Mountain View Terrace is a matter between them

private persons claiming ownershipand the the of the land over
way questionwhich depends uponthat runs. The answer to this

application particularthe of certain rules of law to the facts of this
judicialcase. This is a function and does not involve a matter

jurisdiction planningwhich falls within the of the board. The min-
and,recognizedutes of the board indicate that the board this fact

consequently, purport question.did not to rule on the The deter-
legalmination of uponthe status of the road was not a matter

given act,opportunitywhich the board need be an to and the
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right judiciallyplaintiffs did not waive their to have the issue
appealof theirbecause failure to the decision of thedetermined

Brentwood, 287,Metzger 290-91,planning See v. 115 N.H.board.
24, (1975). plaintiffs’ petitionofA.2d 26-27 The dismissal the343

improper.was therefore

Reversed and remanded.
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