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McSwiney, Semple, (CarrollJones & of Concord F. Jones on the
orally), plaintiff.brief and for the

Bell, Norton, Bell, III,(ErnestFalk & of Keene L. on the brief
orally),and for the defendant.

Brock, malpracticeJ. is a inThis medical action which the
Steel,plaintiff, brought defendant,againstAndrea F. suit the

Jr.,Bemis, M.D.,George damages painG. to recover for the and
suffering she a result ofendured as the defendant’s mistaken

miscarriagediagnosis partial complete miscarriage.athat was a
jury County SuperiorTrial a in thebefore Merrimack Court

J.)(Temple, plaintiffinresulted a for theverdict in the amount of
$50,000. defendant, having exceptionsThe taken a ofnumber dur-
ing having excepted post-trial and theto trial court’s denial of his

remittitur, appealfor an of averdict motion order filed notice of in
this court. We affirm.

2, 1976,September plaintiff pregnancyOn the was fortested
positive.and the appointmentresults were anShe then made with

defendant,the obstetrician-gynecologist,a Septembercertified for
19,September however, plaintiff, registered20. On the who is a

nurse, passed piece necessarya of steps pre-tissue. She took the to
broughtserve the and totissue it the defendant’s office the next

day, day appointment. Upon observingthe of her scheduled the
specimen office, diagnosisin his the defendant’s was that the
pregnancy completelyhad aborted. No further examination of the
specimen undertaken,was nor did the it adefendant send to
laboratory pathologicalfor examination.

Throughout week,following plaintiff experienced vary-the the
ing degrees pain painin developedof her abdomen. When the first

extreme,it plaintiff’s telephonedwas and the husband the defend-
ant, painwho assured him thethat was normal and incident to her

contracting original shape position.uterus back to its and The
prescribed Followingdefendant aspirin.bed rest and this recom-

mendation, plaintiff’s painthe subsided.
25, however,On Septemberthe of plaintiffafternoon the once

again experienced pain. pain excruciatingsevere The was so that
she telephone rely four-year-could not use the and had to on her

daughterold to immediatelysummon her Hehusband. contacted
doctor, againthe who painreassured him that the was normal and

expected.to daybe progressed, plaintiff’sAs the the condition
steadily approximately p.m.worsened. At 10:00 the doctor was tele-
phoned again plaintiff’s pain.and informed of the severe Bed rest

aspirin againand prescribed bywere the defendant.
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plaintiffsFinally, September 26, husbandtheon1:30 a.m.at
again telephoned wifehim that his couldand toldthe defendant

pain, palerwhisperspeak thanwasto the intensea dueabovenot
perspiration.soakingany time, The doc-wetwas withandotherat

symp-plaintiff, that suchtor, restatednot even seen thewho had
miscarriage repeatedsequel and hisnormal to awere atoms

plaintiffaspirin. time, however, theAt thisof rest andadvice bed
get her to thefor an toher husband call ambulancethatdemanded

hospital.
plaintiff’semergencyhospital room,Upon thearrival at theher

verybeingrecognized Indeed, the doctoras serious.wascondition
“life-endangered”duty situation. Aninher to be aon considered

performedemergency operation centimeters ofand 1000cubicwas
cavity.plaintiff’s peritoneal It wasfrom theblood were removed

was due to the factof bloodthat this accumulationdetermined
ruptured ectopic pregnancy,plaintiff aathe had sufferedthat

diagnose correctly.had failed tothat the defendantcondition
testimonypresentedplaintiff experttrial, to establishAt the

negligent providingin medical treatmentwasthat the defendant
by failing specimen for labora-to the submittedher have tissueto

failingtory performexamination, examination ofto a bimanual
arrangefailing physicalplaintiff, request forto or a exam-andthe

plaintiff that he wason of the four occasionsof the eachination
attendingconcerning physi-telephoned pain. Moreover, theher

hospital plaintiff nearwas deathat testified that thecians the
hospital.thewhen she arrived at

juryevaluating presented trial,at theAfter all of the evidence
sufferingplaintiff pain$50,000 the and that sheforawarded the

misdiag-during period the defendant’sendured the betweenhad
ectopic emergency operationpregnancy thatof and thenoses the

plaintiff.performed onwas the
appeal, litany eight argumentsOn this the defendant raises ofa

compelswhich he contends ofreversal the trial court and an order
argu-for a new trial. We have considered theall of defendant’s

only having legalments deem ofbut two them as sufficient merit
to warrant discussion. These are the defendant’s claim thethat

jurytrial court should have instructed the to consider the fact that
plaintiff registered determining whether,athe is innurse and if

degree, plaintiff may negligent,so to what the herself have been
and his claim that the amount of the isverdict excessive.

argumentRelevant to is thethe defendant’s court’sfirst
presence jury response objectionremark in the of to anthe and in

by regis-made the defendant Mrs. Steel isthat “the fact that a
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dutynurse does affect . . is nottered not her . she held to a differ-
isent standard than someone who not a nurse.” The defendant

remark,excepted arguing unduly prejudicedto this that it him
planned proceed uponhebecause had to with a defense based

(RSAcomparative negligence 1979)).(Supp.507:7-a The defendant
argument appeal,on but review the tran-the same our ofmakes

court, fact, juryin toscript that the trial instructed theindicates
any negligence reachingplaintiffconsider of the in its Theverdict.

fully correctly jurytrial court and oninstructed the the doctrine of
comparative negligence, objectedand the defendant neither nor
excepted charge jury.to the trial court’s to the Under these cir-

anyquestion aspectcumstances the defendant cannot now of that
Cass, 81,charge. 82, 1, (1981). AnyState v. 121 2N.H. 427 A.2d

arguments may concerningthat the defendant now thehave accu-
racy charge jury misleadingthe to itof the and whether was or
confusing applicableas to the law are therefore deemed waived.

Bean, 946, 949, 414, (1980);See State v. 120 N.H. 424 A.2d 416
Carroll, 461,458, 8, (1980).120 N.H.State v. 417 A.2d 10

$50,000We next consider whether the verdict was exces­
uponsive. Our task attemptreview is not to to ascertain or divine

onlythe one and correct knowledgeverdict. No one to our has been
byable to devise a compensationformula painwhich for and suf­

fering precision.can be determined sufferingwith Pain and are
subjectivetoo to lend to Consequently,themselves such exactness.

anypermitdo not or“[w]e formula mathematical tool to used inbe
computing damages.” Maurer, 925,such 942,Carson v. 120 N.H.

825, (1980). Accordingly,424 A.2d rely heavily837 uponwe must
jury court,the and testimonythe trial weighwho hear the and the

facts, justto reach a result in such cases.

jurors unduly sympa­We are mindful that can become
prejudiced against particular partythetic toward or a can evenor

rely improper reachingon considerations in their verdict. The trial
however,judge, witnesses,who also observes the theirhears tes­

timony safeguardpresented, providesand sees all the evidence a
against by entertainingsuch occurrences motions for remittitur or

Co., 457, 466,SpadoneReidadditur. v. Mach. 119 404N.H. A.2d
1094, (1979).1100 will trialnot set aside the court’s decisionWe
not to order remittitur or set aaside verdict unless we conclude

manifestlythat the verdict is “so exorbitant that no reasonable
person say jury by partialitycould that the was not influenced or
prejudice, byor misled some ofmistaken view the merits of the

474, 475-76, 922,Berry,case.” 114Seaman v. 322N.H. A.2d 923
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Smith, N.H.113Champion v.added) (quoting(emphasis(1974)
words, in order to132, (1973)). In other552, 133551, A.2d311

no reason-thatconclude“weis excessive [must]a verdicthold that
ValleyPleasanta verdict.”suchreturnedperson havecouldable

1104, (1980).86, 90, 1106Rood, 411 A.2dN.H.120Campground v.
damagesofamountsamethemight awardednot haveweWhile

saycase, nothatwe cannotin thisthe fact-finderwe beenhad
v.Reida result.suchreachedperson could have Cf.reasonable

466, 1099-1100.Co., A.2d at404119 N.H. atSpadone Mach.

Affirmed.

dissented;Grimes, C.J., concurred.othersthe

in thisagree verdictGrimes, C.J., dissenting: that thecannotI
respectfully dissent.mustthereforeandis not excessivecase
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