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Merrimack
No.80-157

Richard Fisher

v.

Town of Boscawen

10, 1981June

Dibble, Contoocook, byCharles orally,E. of brief and for the
plaintiff.

Upton, Smith, (Robert II,Sanders & Upton,of Concord on the
orally),brief and for the defendant.

King, J. The issue in zoningthis case is whether a ofboard
adjustment applicationthat denies an special exceptionfor a based
upon interpretationits may,of the upon rehearing,relevant law
adopt interpretationa different of proceedthe law and to consider

applicationthe on its notwithstandingmerits applicant’sthe
attempt to restrict the aboard to ofreconsideration the law. We

may.hold that it
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Zoning7, 1979, plaintiff applied Boscawenthe to theOn June
zoningAdjustment special exceptionfor under the localBoard of a

gravel pit byoperate on land owned his father. Theaordinance to
accept application it thethe and returned becauseboard did not

complianceplaintiff applied for of fromhad not first a certificate
letters,exchange plaintiffzoning a further of thethe officer. After

certificate, zoning it. Theapplied and the officer deniedfor such a
exception.application specialplaintiff refiled his for athen

plan-plaintiffs applicationsubmitted the to theThe board then
ning planning determinedboard for its consideration. The board

gravelappropriate pitan site for a andthat the location was not
by plaintiffto the board letter. Thecommunicated its decision

alleges, disputed,it not that he was unaware of the involve-and is
planningment of the board.

19, 1979,September zoning adjustment aOn the board of held
public hearing plaintiff’s application. plaintiff hison the The and
attorney hearing presented supportattended the and evidence in of

generalapplication. pub-the Several abutters and ofmembers the
spoke application. againstspokelic in favor of the No one it. Dur-

ing hearing, questioned plaintiffthe members of the board the
gravel pit.about various matters related to the of asuse the site a

meeting planningThe minutes of the make no mention of the
Following hearing,publicboard or its decision. the the board

unanimously deny special exception Septembervoted to the and on
20, 1979, plaintiffadvised the of its decision. The board’s letter to

plaintiff special exception may permit-the stated that not be“[t]he
approval byappropriateted without of the site as an location the

Planning Board.”
24, 1979,September plaintiff rehearingOn the filed a motion for

alleging special exceptionthat the board’s belief that a could not
granted approval planningbe without the of the board was

rehearing 17,erroneous. The board held a on October 1979. The
plaintiff attorney appeared arguedand his and that the board’s

planningreliance on the board was erroneous. The board offered
plaintiff opportunity presentthe the to further evidence on the

declined, assertingmerits. He that the sole issue before the board
legalitywas the Uponof its first decision. conclusion of the rehear-

ing, unanimously deny Bythe board voted application.to the letter
31, 1979,dated October plaintiffthe board informed the of the

reason for its decision. That letter included the statement that the
Planningboard had “considered the recommendation of the Board”

had “made its own determination.” The letter further statedbut
“only advisoryplanningdecision of the board is and notthat the

19,binding Zoning Adjustment.”on the Board of On November
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1979, plaintiff appealthe filed an from the decision of the board
superior plaintiffwith the court. The then pro-filed a motion for a

soughtintective whichorder he to restrict the defendant’s reasons
denying plaintiff’s applicationfor giventhe originallyto the one

preclude raisingand to the defendant from those reasons contained
Followingin the board’s second decision. the recommendation of

(Robert Carignan,the Master Esq.), SuperiorA. (Cann,the Court
J.) granted plaintiff’sthe motion. The defendant then filed this
interlocutory appeal.

argues rehearingThe defendant that process designedthe is
zoning adjustmentto afford local of opportunityboards an to cor­

appealsrect their own mistakes before are withfiled the courts
undulyand that the court’s decision interferes with the board’s

power agree.to correct its mistakes. We
rehearing process gearedThe proposition“is to the that the

adjustment opportunity anyboard of haveshall a first to correct
taken, necessary,action it ifhas correction is appealbefore an to

Keene, 261, 263,the court is filed.” v.Bourassa 108 N.H. 234 A.2d
112, (1967); Brentwood,Metzger 287, 290-91,see113 v. 115 N.H.

24, (1975). statutory343 26 The uponA.2d scheme is based the
principle opportunitythat the local board should have the first to
pass any allegedupon mayinerrors its decisions so that the court

judgment hearinghave the benefit of the appeal.board’s in the
251, 254,Langtry, 546, (1954).Carriek v. 99 N.H. A.2d108 548

case, plaintiffs applicationIn this the firstboard denied the and
grant application approvalstated that it could not the without of

planning plaintiff rehearingthe board. The then filed a formotion
ground grant application spe-on the that the board could an for a

though planning approvedexception even the notcial board had
rehearingproposal. Thereupon, grantedthe the the to cor-board

language the decisionrect its From the of second of thedecision.
board, persuadedthe was that its earlierit is obvious that board

authority grant special exceptionthe wasdecision it lacked tothat
Having uponit was acterroneous. determined that free to the

proceededplaintiffs, application, the board then to consider the
application. We hold the actionsmerits of the that board’s were

1979)(Supp.proper tothe RSA :76.under statute. See 31:74

rehearingright belongsplaintiff that to a toThe asserts the
scope proceedings.applicant Inthe and that he controls the of the

contention, 1979),upon (Supp.support he RSAof relies 31:74this
moving party specify inprovides that must his motionwhich the

rehearing, 31:75,grounds whichthe on which seeks a and RSAhe
rehearingground set forth in the motion for canstates that no not
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by appeal.superior plaintiffThethe court on mis-consideredbe
requirementsprovisions.purpose These arethe of theseconstrues

opportunityfirstthat the local board has the toto ensureintended
alleged may initially. Metzgerpass upon it madeerrors which have

290-91,Brentwood, Theysupra 343 A.2d at 26. do not serve toatv.
plaintiffthe board to consideration of the issues that thelimit

to allow.chooses
authority grantplaintiff that the of the board to theThe stresses

planning approval is issue ofapplication without the board’s an
he, therefore, rehearing.adid not need to seek Heand thatlaw

court,appealed directly superiorto thethat he haveasserts could
legal Tremblaybe the one. Townthe sole issue would See v.where

179, 431,Hudson, 178, (1976); Metzger116 355 432 v.N.H. A.2dof
Brentwood, 291, Although maysupra 343 A.2d this beat at 27.
true, argument.plaintiff’s plaintiffnot the theit does enhance Had

directly court,superiorappealed court haveto the the would either
interpretationupheld the of the law or that deci-board’s reversed

toremanded the case the board for its consideration ofsion and
Nashua, 244,Realty,merits. Leda Lanes Inc. v. 112 N.H.the Cf.

246, 320, (1972). Thus, plaintiffA.2d the not have293 322 would
consideringpreclude anythe inable to the board from meritsbeen

event.

Finally, arguesplaintiff board’sthe that the initial decision
deficiencyonly plaintiff’sthe inon the merits and that thewas

by planningapprovalapplication was lack of the board. Con­the
recognitionsubsequentsequently, he asserts that the board’s that

planningofon decision the board was erroneousits reliance the
only applicationdeficiency plaintiff’sin the and thatremoved the

granted.exception disagree.special should therefore be Wethe
Although atthe on the merits the first hear­board heard evidence

clearlying, itsboard’s first decision demonstrates that it basedthe
merits,not on but on the belief it could notthe thatdecision

application planning approval.approve in the of boardthe absence
Having rehearing plan­upon its ondetermined that reliance the

erroneous,ning was it was free to consider theboard’s decision
itsapplication on merits.

Reversed and remanded.

All concurred.


