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farming. Specifically, the defendants assertto what constitutesas
include “the removalRSA 21:34-a seem toRSA 259:1 Il-a andthat

sand, clay, “farm-gravel, or within definitions ofsoil earth” theof
rejectedagriculture,” defend-ing trial court thebut that theand

farming.exceptionsatisfied the forclaim that their activitiesants’
amended, but becausethat these statutes have beenWe note both

prior theto effective date ofdefendants’ acts occurred thethe
amendments, apply Thewill old versions of these statutes.we the

language out In RSAtaken this of context. bothdefendants have
21:34-a, specified con-Il-a and the removal of materials259:1 RSA

“farming” only they part “practicesif the on theare ofstitutes
farmingconjunction opera-to or in suchfarm as an incident with

evidence, defendants,well the. . .” The State’s as as that oftions.
indefendants were nature ofindicated that the activities of the the

fill. that conductthe commercial sale of The record is clear their
any farming they mayoperationswas unrelated to otherwise have

conducted.

Accordingly, proofwe hold that the met its ofState burden
statutory exceptionsnon-applicability ofon the the and that RSA
unconstitutionally vagueV(b) applied249:51 IV :51 areand not as

the defendants.to

Affirmed.

All concurred.
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Gordon,general (MarthaSmith, acting attorney V.Gregory H.
orally), State.for theattorney general, brief andon theassistant

Mills, (Douglas Mclninch onA.Eaton, of Manchester&Solms
orally), for the defendant.the brief and

aggra-charges ofBrock, indicted onwasThe defendantJ.
pene-engagedhaving in “sexualforassaultsexualvated felonious

involving kid-. . .circumstancesprosecutrix] underoftration [the
kidnapping1979)) of(Supp. and(RSA V632-A:2napping . . . .”

prosecutrix]“knowinglyhaving633:1), confined(RSA [thefor
by jury inher.” Trialpurpose terrorizetowith ahis controlunder

guilty on theJ.) verdict(Randall, in aSuperior resultedCourtthe
acquittalcharge on theand anaggravated sexual assaultfelonious

guilty on thejury ofcharge, a verdictthe returnedkidnapping but
Onimprisonment, RSA 633:3.of falseoffenseincludedlesser
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allegesappeal, (Supp. 1979)the defendant that RSA 632-A:2 is
unconstitutionally vague, defective,that the indictment is that the

jurycourt its to theerred in instructions and that the evidence
presented supportat trial was insufficient to his convictions. We
affirm.

that, reviewinghave held in a trialWe court’s refusal to set
evidence,insufficiencyaside based ona verdict the of the “this

lightincourt must the evidence theconsider most favorable to the
State, which is entitled to all reasonable inferences that arise from

Goodwin, 862,(citations omitted).”the State v. 118evidence N.H.
1234,866, (1978); 352, 355,Berry,395 A.2d 1236 State v. 117 N.H.

355, (1977). conflicting given373 A.2d 358 wasWhile evidence at
by prosecutrix, jurytrial andthe defendant the the could have

following friend,found defendantthe facts. The and his Alvah
Goodwin, 1, 1977,February “joyriding”spent around southern

Hampshire, drinking looking girlsNew and somebeer for that
they up.” afternoon, pair“pickcould Late in the the inarrived
Manchester, they purchased map purposeawhere road for the of

girl cominghelping “trick” a over car.them into to their
They spotted seventeen-year-old high walkinggirla school home

pulled upfrom school and the defendant his car next to her. He
and,girl gettingasked forthe directions to Massachusetts out of

car, spread map girl approachedthe the on hood. Oncethe the the
car, girl, kickingthe defendant then shoved the who was and
screaming, into the car.

placedThe in thevictim testified that once car she was in the
frontmiddle of the seat with the defendant on one side and his

cryfriend on the other. She started to and beasked to taken home.
They ignored request.this The defendant drove the car out of

stopped country buyManchester and at a small tostore beer and
cigarettes. car,When the left thedefendant he told his friend not

go,girl girl’s rightto let the and the friend then held on theto
go anywhere,knee placeand warned her “don’t there’sbecause no

go.”to
car,When the defendant to thereturned he drove toward Con-

along stoppedcord some isolated back roads where he on two occa-
occasions, attempted sexuallysions. On heone of these to assault

girl discouragethe but her resistance was sufficient to him and he
apartmentherdecided to take to his in Hillsboro.

there, door, pulledOnce the defendant bolted the down the
shades, girl yell,trytold the “don’t to because no one will hear
you,” and her toordered take her clothes off or else he would take

Although protest requestedthem off for her. she continued to and
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home, persisted hisin demandsthe defendantshe be takenthat
undressed, tolddefendanttheOnceshe her clothes.that remove
more,”resist, thenand the defendantyou it hurt“if willher that

engage with her.proceeded in sexual intercourseto
quite fromepisode differentthe wasdefendant’s version ofThe

gettinggirl tothe consentedthatof the victim. He testifiedthat
juryTheintercourse.to the act ofinto the car and consented

given bytestimony the defendantobviously much of thefound that
at was not credible.trial

that, the reasonableandthe evidencecQnelude on allWe
beyondjurors find atherefrom, couldreasonabledrawninferences

to her con­eithernot consentthe victim diddoubt thatreasonable
wasdefendantthat theandto sexual intercoursefinement or

1979) 633:3.(Supp. and RSAguilty Vof RSA 632-A:2of violations
court, therefore, denying defendant’serr indid nottrialThe

insufficiency of thethedue toto aside the convictionsmotion set
398, 399-400552, 554, 419 A.2dHardy, 120 N.H.evidence. See State v.

1234,862, 867,Goodwin,accord, 395 A.2d118 N.H.(1980); v.State
312-13,307, 324Virginia,(1978); 443 U.S.Jackson v.1237 cf.

(1979).
is unconstitu-argues 632-A:2 Vthat RSAnextThe defendant

pro-process. The statutetionally vague dueand therefore violates
assault,aggravated sexualguilty feloniousperson ofthat a isvides

felony, engages penetration theinA if he sexual “[w]hena class
imprisonment,involving falsesubmits under circumstancesvictim

added.)(Emphasis con-kidnapping The defendantor extortion.”
fashion,statute,“involving” inin someuse of word thetends that the the

unconstitutionally ambiguous vague.renders the statute or We
disagree.

require­“A criminal statute violates the constitutional
doingrequiresof if itment definiteness forbids or the of an act in

vague persons intelligencesoterms that of common must necessar­
ily guess meaning application.”at its as toand differ its v.State
Hewitt, 711, 712, 487, (1976) (citing116 N.H. 366 A.2d 488 Con­

Co., 385,nally (1926));v. General Constr. 269 391U.S. see Rose v.
Locke, 48, (1975). challenged423 U.S. 49 Because the statute here

right,not affect adoes the exercise of fundamental notthis is a
justifying Locke, n.3;supracase a facial attack. Rose v. at 50 State

Hewitt, 713,suprav. at 366 A.2d at 489.

The issue before us is whether the statute afforded the
warning engageddefendant sufficient that the conduct inhe was

forbidden, Locke, 50,suprasee Rose wev. at and therefore consider
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lightthe statute “in of the to applied.”conduct itwhich is State v.
Hewitt, 713,supra at 366 A.2d (citingat 489 United States v.

Dairy Corp., 29,National (1963));372 U.S. 36 Piper,State v. 117
64, 65, 199,N.H. (1977).369 A.2d 200 applyingIn the tostatute

case,the facts of this we are mindful of the fact that a statute is
unconstitutionally vaguenot merely “reviewingbecause the court

believes could have . . . greaterdrafted preci-[it] with[the statute]
Locke, suprasion.” Rose v. at 49.

Dictionary (UnabridgedWebster’s Third New International
1961) partas a:defines “involve” follows: “5 to have or ofwithin as

Contain, readily.” apparentitself: Include . . . Id. at It1191. is
(Supp. 1979) person engagingRSA 632-A:2 Vthat forbids a from

penetrationin sexual of another the victim submits under“[w]hen
imprisonment,. kidnappingcircumstances . . false[which include]

extortion.”or

Having transcript presentedreviewed the of the evidence at
trial, (Supp. 1979) gavewe that RSA 632-A:2conclude V fair
warning to the defendant that the conduct with which he was
charged, penetration kidnappeda orsexual of victim whom he had

forbidden,falsely rejectimprisoned, was and we therefore the
argument vagueness.defendant’s that the statute is void for See

DeGrenier, 919, 921, 412, (1980).424N.H. 413State v. 120 A.2d
chargingThe defendant next contends that the indictment him

assault,aggravated (Supp.Vwith felonious sexual RSA 632-A:2
1979), quashed specifyhave because it did not theshould been

underlying kidnapping orfacts or circumstances of the false
Bussiere, 659, 661,imprisonment. See v. 118 N.H. 392 A.2dState

151, (1978).153

The indictment reads:
Taylor, dayFrancis N. . .Jr. . on the“[T]hat 1st of Feb-

ruary yearin ofthe our Lord one thousand nine hundred
seventy-sevenand at . purposely engageHillsboro . . did

penetrationin sexual in the form of sexual intercourse
prosecutrix]with . prosecutrix]. . the[the did[that

involving kidnapping,submit under circumstances said
kidnapping occurring Jr.,Taylor,when Francis N. did
knowingly person,prosecutrix] a under his[theconfine
control, purposea [prosecutrix]....”with to terrorize the said

(Emphasis added.) languageThe of this indictment is similar to
Bussiere, 659,which wethat considered in State v. 118 N.H. 660-

61, 151, (1978), exception language392 A.2d with153 the that the
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presentlythe indictmentportion ofin the italicized before us
words,Inappear in Bussiere indictment. othernot thedidabove

goes kidnappingoffense ofon to describe theherethe indictment
statute, 633:l(c),kidnapping RSA whereas theofin the words the
Generally, is“an indictment suffi-in did not.indictment Bussiere

applicableproper ofthe section theif words ofcient it uses the
1041,76, 77,Meloon, 1042119 N.H. 397 A.2dv.statute.” State

Panichas, 362, 211,359,N.H. 222 A.2d(1979) (quoting v. 107State
(1966)).213

however, arguesdefendant, the indictment in this casethatThe
personrequires isBussiere that when ainsufficient becauseis

(Supp. 1979),charged V the indictment “must632-A:2under RSA
establishing necessary of thethe elementsthe factsenumerate

Bussiere, 661,supra 392 A.2d atkidnapping.” State v. atofoffense
werein this case enumeratedfacts which the indictment153. The

Hillsboro,1, 1977,February did know-in the defendantonthat
control,victim, purposeingly person his with aa underconfine the

guilty633:l(c) person is ofthe victim. Under RSAto terrorize “[a]
knowingly hiskidnapping if confines another under controlhe

(c)purpose him . .. .”a to: .. .with [terrorize

distinguishableThis is from Bussiere because herecase
necessary kidnapping inof were setof the offense outthe elements

issue. The indictment also identified the victimthe indictment at
gave date of the offense. an indict­and the location and Whether

givesdepends on defendantment is sufficient whether “it the
trial,”enough prepareso he v.that can for Stateinformation

1042;77, Darcy,Meloon, see v. 121A.2d at State119 N.H. at 397
223, setting220, 516, by “all the(1981), forth of518427 A.2dN.H.

offense,”constituting Champagne,necessary v.the Stateelements
118, 287, omitted),119, (1979) (citations and399 288119 N.H. A.2d

“plead acquittal as barto his conviction or athe defendantenables
Bussiere,prosecution .” State v.for the same offense. . .to further

662, (quotingsupra 41 Am. 2d Indict­392 A.2d at 153-54 Jur.at
standard,(1968)). Under this we holdments and 93§Informations

in isthat the indictment this case sufficient.

argumentThe final is that the trial court’sdefendant’s
makingjury Into erroneous and insufficient.instructions the were

claim, points trialthis the defendant out that the court failed to
give eight requested.specific jury which he We haveinstructions
held, however, charge juryif tothat the trial court’s the ade­
quately bystates to be thethe relevant law and standards followed
jury specific language requestedobligation“the court has no useto
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by party although Gorham,a isit free to do so.” State v. 120 N.H.
162, 165, 1017, (1980).412 A.2d 1019

specific objectionsThe chargedefendant’s to the court’s to the
jury inadequate appriseare that it was juryto the that the defense

applied chargesof consent to both adequatelyand that it failed to
explain necessity“the penetrationthat the submission to sexual

at aoccur time when there is actual confinement.”
respect defense,With to the defendant’s consent the trial court

juryinstructed the as follows:
“Now, charges,allto of these the defense has raised the

onlydefense of consent .... The defense must raise the
disprove beyonddefense of Theconsent. State must it a

reasonable doubt....
showing of consent would complete[A] constitute a

may proveddefense to the crime. ofLack consent be in a
variety ways, includingof attemptbut not limited to an

escape, outcry resistance,to exceptor offer of where the
byvictim is restrained Althoughfear or violence. a

woman must ability,resist to the extent of her she is not
required injuryto risk serious which is threatened or
feared.”

Later, response questionin jury,to a from the the court elaborated
further:

consent has one of ownhere to be the victim’s free“[T]he
will, submittingnot of fear or elsebecause whatever that

may youthe ifevidence show but found she submitted
will,with a free it amounts consent....”to

added.) argues(Emphasis The defendant also thethat insertion of
phrase maythe “whatever else that the evidence show ...” could

concludingjurythemislead into that out of fear of“submission
at,being laughed being being appoint-or ridiculed or forlate an

negate.ment . .” would be sufficient to consent. We find meritno
to this claim.

clearly juryThe trial court theinstructed that the defense
charges.applied adequately paraphrasedof consent to both It also

Bass,holding 172, 176, 7, (1944),our in State v. 93 N.H. A.2d 1037
abilitythat a “woman must resist to the extent her . .of . but she

obliged peril injury maypersonalis to risknot the of serious that
may Judged totality,orbe threatened that she infear.” its we find

chargeno error in the trial court’s on issue of consentthe and the
required by regarding rapeextent of resistance the victim the

charge kidnapping charge.and the
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sub­respect the victim mustissue of whetherWith to the
falsely imprisoned, theactually kidnapped orshe iswhilemit

finding vic­charged a thatjury “there must be [thethe thatcourt
involving kidnappingeithercircumstancessubmitted undertim]
argues chargeimprisonment.” The defendant that this wasor false

may to the falsehave consentedbecause the victiminsufficient
pene­pointkidnapping at before the sexualimprisonment or some

tration, thereby negating is doubtfulthat of the crime. Itelement
kidnap­initiallywas avictim whatthe later consent of a tothat
byurged theping imprisonment the effector false would have

31, 36,Humburgs, App. P.2d3 Wash. 472See State v.defendant.
delayed416, (1970). Assuming arguendo thea consent tothat419

requirepenetrationto the wouldwithout consent sexualabduction
chargeaggravatedacquittal sexualon felonious assaultan the

(RSA 1979)),(Supp.V we the court’s instructions632-A:2 consider
preclude juryadequate fromon defense of to be to thethe consent

Accordingly,falling error. the isinto order

Affirmed.

All concurred.
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