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sub­respect the victim mustissue of whetherWith to the
falsely imprisoned, theactually kidnapped orshe iswhilemit

finding vic­charged a thatjury “there must be [thethe thatcourt
involving kidnappingeithercircumstancessubmitted undertim]
argues chargeimprisonment.” The defendant that this wasor false

may to the falsehave consentedbecause the victiminsufficient
pene­pointkidnapping at before the sexualimprisonment or some

tration, thereby negating is doubtfulthat of the crime. Itelement
kidnap­initiallywas avictim whatthe later consent of a tothat
byurged theping imprisonment the effector false would have

31, 36,Humburgs, App. P.2d3 Wash. 472See State v.defendant.
delayed416, (1970). Assuming arguendo thea consent tothat419

requirepenetrationto the wouldwithout consent sexualabduction
chargeaggravatedacquittal sexualon felonious assaultan the

(RSA 1979)),(Supp.V we the court’s instructions632-A:2 consider
preclude juryadequate fromon defense of to be to thethe consent

Accordingly,falling error. the isinto order

Affirmed.

All concurred.
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generalattorneySmith,Gregory (Thomas Colantuono,H. P.
attorney general, orally),assistant briefon the and for the State.

Dalton, Andover,Bryden, (CharlesDalton & of Massachusetts F.
orally),Dalton, Jr., brief foron the and the defendant.

Douglas, InJ. this case mustwe decide whether the defend-
gold”ant’s “circle of chainmodified letter scheme aconstitutes

purposessale of forsecurities the of RSA 421.ch. We hold that it
doesnot.

spring 1979,Sometime in the of the defendant became involved
gold” buy purchaserletter,with “circle of chain letters. To a each

paid fifty fifty personto a sellerdollars and dollars to the whose
purchasername on awas first list in the letter. The then crossed

list, bottom,the first the hisname off added name to the and made
copy trya of Hethe letter. then would to sell the totwo letters

fifty apiece. unbroken,Ifothers for dollars the chain continued
purchaserthen the would onereceive hundred thousand dollars.

purchased bakeryThe defendant several letters from a in Pel-
By following procedure eventuallyabove,ham. the outlined he

thirtyapproximately Shortlyreceived thousand dollars. after the
bought letters, however,defendant his the Pelham area became

saturated andwith them it became difficult to sell the Inletters.
April began help people purchas-1979,the defendant to find other

Finally,ers. modified letterhe the chain format so that he con-
participantslists,trolled and andthe letters the in the nochain

longer buyersnewhad to find themselves.
People buytoflocked the defendant to Soonletters. the defend-

gold”ant became so enmeshed in the “circle of that he needed sev-
guards, typists,eral six and six sellers to assist him. For one

person piece paperdollars,hundred each received a of that acted
receipt. receipt originalas a first theAt contained the of“circle

gold” orallyhelpersinstructions, but the defendant and his
purchasers they buyersinstructed that did not need to recruit new

only days moneybut had to call within a few to find out how much
they get. Eventually, up receiptswould defendantthe made new

topthat did thenot contain chain letter instructions. At the of each
printed:piece paperof was

“GOLD
‘FORTHOSE WHO NEED’

-PEOPLE HELPING PEOPLE—”
Following heading names,the ofwas a list then the text:

change help you your daily“This will abe welcome to in
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get youhelpYou will not rich but willlife. this towards
youthings anylike to willthe would have. You not lose
your youmoney. May enjoyLet dreams come true. to the

goodyour prosperityfullest and fortune.
”‘GOOD LUCK’

receipt phonewere the defendant’sacross eachHandwritten
number, date, “Paid.”the and

30, 1979, Superiororder of theApril the State obtained anOn
1979,Julyoperation. Hills-enjoining In thethe defendant’sCourt

borough County grand jury for sevenindicted the defendant
selling(Supp. byviolating 1979)RSA 421:7 and :40ofinstances
trial,two-dayregistering a aas a Afterwithout dealer.securities

guilty Thejury on all seven indictments.the defendantfound
$32,450.00,(Goode, J.) and thefined the defendantSuperior Court

appealed.defendant
argumentsAlthough appeal, weonthe raises severaldefendant

refusingonly court erred infirst: that the trialconsider theneed
acquittalofgrant motion for a directed verdictthe defendant’sto
establishof the case because the State failed toat the close State’s

the the mean-the scheme constituted sale of securities withinthat
ing ofch. was indicted for violationsof RSA 421. The defendant

sale,1979). prohibits(Supp.and :40 RSA 421:7 theRSA 421:7
sale, byinquiriesor offor invitation offers or about securitiesoffer

registered according provisionsto the of RSAall but those dealers
1979) any provi-(Supp.421. RSA 421:40 makes the violation ofch.

felony. purposeRSA ch. 421 class B For the of those sec-sion of a
tions, 1979)(Supp.421:2 asRSA “securities”defines

bonds,shares, debentures,classes of stocks and“[A]ll
participa-evidences of indebtedness and certificates of

tion, warehousement, rightscertificates of and interests
petroleum are,in land from which or minerals or are

be, shipproduced,intended to shares and investment con-
sale, any device,tracts in the a bill or similarof ofform

relatingand orcontracts of service advice to invest-
ments, membership organizationsor in or associations
purporting to render such or advice....”service

(Emphasis added.)
Relying Co.,Howey (1946),on v. 293 the StateS.E.C. 328 U.S.

goldsought prove anto that the defendant’s circle of scheme was
solelyBecause relied on the“investment contract.” the State

statute,language weof the do not consider“investment contract”
generalthe definitionwhether the defendant’s scheme falls within
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“security”. Howey, Supremeof In the Court defined “investment
purposes contract,contract” for of securities law as “afederal

whereby person moneytransaction or scheme a invests his in a
enterprise expect profits solelycommon and is led to from the

promoter partyefforts of the or a third . . . .” Id. at 298-99.
Arguably, the defendant’s scheme falls within that definition.

determination,Even if we were to arrive at that that would not
however,inquiry, because,end our unlike the federal securities

statute, 77b(1) Co.,(1976),15 HoweyU.S.C. see S.E.C. v.§ 328 U.S.
n.3,at 297 401(e), Hamp-or the Uniform Securities Act New§
lawshire’s limits the definition of securities to those investment

contracts “in the (Supp. 1979).a bill sale.” RSA 421:2form of of
(Emphasis added.)

A bill of conveyingsale is a written instrument an interest in
personal property. Ray, 284, 289,App. 810,Hull v. 80 Cal. 251 P.

(1926);812 Co., 819,Mercado v. Travelers Ins. 443 S.W.2d 822
(Tenn. App. 1969); 934,Vicars Company, 939,v. Discount 205 Va.

667, (1965).140 S.E.2d 671 The gavedocuments that the defendant
participantsto the in his purport conveyscheme did anynot to

property,interest in merely receiptsbut were for one hundred dol-
paid plan.lars receiptinto the A is not a bill of sale. See Putnam v.

McDonald, 4, 6, 159, (1899).72 Vt. 47 A. 159

Accordingly, that,we find even if the defendant’s scheme
constitutes an law,investment contract under federal the contract
is not in the form of a bill of sale and does not fall within our stat­
utory securitydefinition of a as an investment contract. RSA 421:2
(Supp. 1979). proveBecause the State did not an essential element

charged, Ebelt,of the crime 143, 146,State v. 121 N.H. 427 A.2d
29, (1981),31 refusingthe trial grantcourt erred in to the defend­
ant’s motion for a acquittal.directed verdict of

express opinionWe no whether the scheme violates other statu-
tory prohibitions.

Reversed.

All concurred.


