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Rockingham
No. 80-331

John Cesere & a.

v.

Town of Windham

12, 1981June

Kalman, Plaistow, bySumner F. of orally,brief and for the
plaintiffs.

Romprey, P.A., (UrvilleBeaumont & Mason of Salem J. Beau-
brief), bymont on the brief for the defendant.

P.A., Hampton Sanders,Sanders & of (WilfredMcDermott L.
Jr., Thompsonand Ann JosephC. on the brief and J. McKittrick

intervenor,orally), Equityfor Propertythe Associates II.

question appealPer curiam. The inwe decide this is whether
zoning ordinance,an toamendment the Town of Windham’s which

adoptedwas Equityseveral months Propertyafter intervenor
begun negotiatingAssociates II had Planningwith the Windham

regarding approval projectBoard site for a condominium that is
prohibited by ordinance,the planningamended bars the board

granting development approvalfrom site project.for the We hold
that it does.

September sought developmentThe intervenor in 1979 first site
approval projectfor a clustered condominium in toWindham be

meetings,as planknown Fox Hill. After several a final site was
January 1980, fifty-submitted in InNovember 1979. details of the

presented publicproject meeting,unit plain-were at a which the
tiffs, project,proposedwho toare abutters the attended. Other
public 13,meetings February 1980, Februarywere held on and on
17, 17, 1980, plan1980. On March a new site was submitted reduc-
ing buildings eighteenof showingthe number from to ten but still

fifty planning plana approvedtotal of units. The board inthe
April 1980.
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11, 1980, para-Meanwhile, newthe town had added aMarchon
43,560requiringzoning minimum ofordinance agraph its9 to

3,000 squaredwelling plus feetadditionalsquare unitfeet for each
in if the soil at thein of two the structureexcessfor each bedroom

slightonly problems forbuilding posing on-siteassite is classified
ordinance, amended, requiressystems. asdisposal Thewaste

larger problems site increase.increasingly the soil on thelots as
project onproposes its condominiumto constructintervenorThe
presentdoes atthat the soil at the sitetract. It is cleara 19.4-acre

Thus, ifregarding disposal. even itproblems wastesomeleast
“slight category,problem” intervenor stillin thewere all classified

paragraphfifty planned if new 9 istheunits ascould not build
project.applicable to the

superiorto theplaintiffs appealed decision of the boardtheThe
plancourt, approving a sitearguing inthe board had erredthat

zoning After a hear-ordinance.in of the town’sthat was violation
board, appealedJ., plaintiffs touphelding, Mullavey, the and the

this court.
planmay approve which vio-planning not a siteboardA town

zoningprovisions ordinance. Seeexpress of the town’sthelates
582,616, 621,Meredith, 392 A.2dv. Town 118 N.H.Patenaude of

approvalAlthough application(1978). for sitethe intervenor’s585
amended,long ordinance wasbefore thewas under consideration

ordi-approval The amendeddid not come until afterward.final
amendment,unless,govern prior the intervenorthewill tonance

right complete project. Exe-acquired the Navin v.a vested tohad
248, 251, 12, Piperter, (1975); see v. Mere-A.2d 14115 N.H. 339
291, 299, 103,dith, (1970).109266 A.2d110 N.H.

regardingAlthough of the lawsome modificationthere has been
Meredith, Murphy,Henry Inc.rights Piper see andv.vested since

Allenstown, 910, (1980),424 1132 some120 N.H. A.2dv. Town of
directly to the actual constructionexpenditures which are related

rightsrequired for vested toproject still in ordercosts of the are
576, 580,Gillespie, 419 A.2dFreedom v. 120 N.H.accrue. Town of

1090, (1980). expenditures have beenBecause no such1092-93
case, acquired. provi-rights Thebeenin this no vested havemade

binding planning board andparagraph on both theof 9 aresions
fifty-unitclearly prohibit of athe constructionintervenor andthe

powerplanning no or author-project. The board hascondominium
of thegrant exception from the termsity to or a varianceto an

29,Exeter, 27, 369 A.2dN.H.Buxton v. Town 117ordinance. See of
188, (1977).189

Reversed.


