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If,proceeding.in exercising discretion,tion this after its the court
jurisdiction State,concludes that should now be exercised in this it

proceed hearingshould then to conduct a permanentto determine
custody keptof the child. It must be in mind that the defendant

jurisdictionalhas not been heard challengedue to the limited at
issue here.

and remandedAffirmed for
proceedings.further

King, JJ., onlyBrock reached;and concur in the result the
others concurred.
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Lebanon, byKoury, plaintiff.of brief for theDonald C.
(R. ShapiroStanley, Shapiro, on the& of Concord PeterTardif

brief), by Appell.Arnoldbrief for defendant

Center,Building Supplyplaintiff,The K-RossPer curiam.
Inc., Appell, employee ofArnold anseeks to hold defendant

Chalets, (Winnipesaukee), person-Winnipesaukeedefendant Inc.
ally $3,000 Appell gave plaintiff pay-the inliable on a check that

by Winnipesaukee.corporate plaintiffment a debt owed theof
Gruber,(Paul Esq.)hearing, the A. recommendedAfter a Master
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severally in theliablejointly andheldAppell bedefendantthat
Leon-and defendantWinnipesaukeealong with$3,000ofamount

SuperiorWinnipesaukee. TheofemployeeanAppell, alsoard
recommendation, andthe master’sJ.) approved(Johnson,Court

appealed.Appelldefendant
1979, Appell plain-theDuring Arnold contactedofthe summer

Gold, purchasing pipemanager, Sidney worthD. aboutcredittiff’s
satisfactoryenjoyedWinnipesaukee had a$3,000. plaintiff andThe

Win-Becauserelationship one another since 1977.withbusiness
however,due,considerably past Goldnipesaukee’s wasaccount

any Winnipe-more credit toAppell not extendthat he couldtold
$3,000 givenagreed for would beparties that a checkThesaukee.

pipe Winnipesau-the toplaintiff’s when he delivereddriverto the
no checkbut there waswith the materialsThe driver arrivedkee.

Nevertheless, able to obtainawaiting Gold had beenhim. because
past, driverWinnipesaukee in he instructed thepayment thefrom

pipe Winnipesaukee’s work site.atto leave the
later, 1979,days July Appell Winnipe-Several in Gold visited at

requested payment shipmentsaukee’s local office and for the of
signedpipe. Appell $3,000an undated check in the amount of and

gave According report,it to Gold. to the master’s this did“check
any printednot bear name as to who was the owner of the
Appellaccount.” told Gold that there were not sufficient funds to

cover the check at that time but hethat would advise Gold when
checkthe could be cashed.

day and thethe drawee-bank verifiedThe next Gold contacted
funds in the account on which thewere insufficientfact that there

months,During Goldit. the next severalwas drawn to covercheck
regarding ofAppell occasions the statuson numerouscontacted

always the check could not bewas told that stillthe check and
during period, plaintiff recoveredthis thecovered. Sometime

pipe questionof the in and creditedapproximately two-thirds
4,Finally,$2,146.15 Winnipesaukee’s Decemberaccount. onto

1979, presentedplaintiff the check and it to the drawee-the dated
funds,payment. was returned for insufficientfor The checkbank

litigationand this ensued.
(hereinafterAppell defendant)Defendant the contends that the

finding personallymaster erred in him liable on the check. He
argues corporate Winnipe-that the check was a check drawn on

account, signed Winnipe-the check onsaukee’s that he behalf of
debt, that, therefore,satisfy corporatea and he cannot besaukee to

personallyheld liable on the instrument.
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us, questionescape the check in is not containedFor reasons that
Nevertheless, it is clear from the tran-before us.in the record

briefs, corpora-reportparties’ and the master’s that thescript, the
defendant,appear Nor the inon the check. diddid nottion’s name

check, acting representativehe was in asigning indicate thatthe
Rather, signed right-simply inthe check the lowercapacity. he

of an instrument.would the drawer See U.C.C. §corner ashand
Thus,Comment, (1977).3-402, is2 308 thereU.L.A.Official

repre-itnothing the instrument to indicate thatthe face ofon
obligation.personalanything defendant’sother than thesented

asserts, however, Gold,The defendant acceptingthat in the
check, knew in fact that the issuingdefendant corporatewas a

on corporation.check behalf of the conflictingThere is testimony
any event,on this In follow,issue. for the reasons that we conclude

bearingthat this evidence can have no on the issue of the defend­
liability.ant’s

382-A:3-403(2) provides:RSA

representative“An authorized signswho his own name
to an instrument

(a) personally obligatedis if the instrument neither
person representednames the nor repre-shows that the

signed representativesentative capacity....”in a
(Emphasis added.) The official provisioncomment to this of the
Uniform Commercial when,Code makes it clear that as in this
case, agent signsthe only, signaturehis name “personallysuch
obligates agent parolthe and evidence is inadmissible under sub-

(2)(a) obligation.”section to disestablish 3-403,his U.C.C. Com-§
3, accord,(1977);ment 2 U.L.A. 311 County Trust v.Co.Norfolk

Vichinsky, 768,App. 768,5 59,Mass. Ct. 359 (1977);N.E.2d 60
Ferrusi,Corp.Barden & Robeson 1061, 1062,v. 52 A.D.2d 384

596, (1976). appliesN.Y.S.2d 597 This rule even between the
parties instrument,immediate to the for who executes . . .“[o]ne

nothingin his own name with[an oninstrument] the face of the . . .
showing agencyhis parolcannot[instrument] introduce evidence

principal,to show that he executed it for a payeeor that the knew
agent.”that he (Emphasisintended to execute it as added.) Bostwick

Arnold,Banking 18, 22, 890,Co. v. 227 Ga. (1970);178 S.E.2d 893
Bernstein,see (Fla.Giacalone v. 348 So. 2d App.679 Dist. Ct.

1977); County Vichinsky supra;Trust Co. v. Barden &Norfolk
Corp. supra. Thus,Robeson v. Ferrusi person takingif the“[e]ven

agentthe instrument signingknows that the representativeis in a
agentcapacity, parolthe cannot introduce evidence to show that



579

Summers,signature J. R.made for White &was another.”his
theof the Law Under Uniform Commercial CodeHandbook §

1980). signed by(2d the check defend-493 ed. Because the13-4 at
principal’s thethe name nor fact that theant indicated neither

signing representative capacity, person-hewas in a isdefendant
282-A:3-403(2)(a).ally on check. RSAliable the

argues 382-A:3-403(2)(a)even ifdefendant next that RSAThe
him,liabilitypersonalimposes on he nevertheless has a todefense

Gold, plain-liability. Specifically, the defendant contends that the
accepted understandingrepresentative, thethe check withtiff’s
presented paymentfor until theit would not be defendantthat

plaintiffthe that there were funds to cover theinformed sufficient
that, presentedplaintiffand because the dated and thecheck

having bypayment without been thecheck for notified defendant
so,it could he cannot be held liable on the check. We can-that do

accept argument.thisnot
recognize practice personfor tothat is common aWe it

request payee to on to it” for reason­the “hold aissue a check and
acquireperiod of enable drawer to transfertime to theable and/or

necessary acceptswho ato cover the check. Onethe funds
however,circumstances,of a in thesesatisfaction debtcheck in

understanding check will be madeso the that thenot do withdoes
Rather, acceptsgood only pleases he theif when it the drawer.and

receivingactually paymentexpectation within awith the ofcheck
704,England College, 120 N.H.Daum v. Newreasonable time. Cf.

Korsak, Inc.,1035,705, (1980); v. 120 N.H.422 A.2d 1036 Johnson
1141,412, 415, (1980); Ray,v.415 1143 Newcomb 99 N.H.A.2d

testified,463, 466, 882, Indeed,(1955). Gold and the114 A.2d 883
found, told when he thethat the defendant Gold issuedmaster

particular there notthat “at that time . . . sufficientcheck [were]
plaintiff]to cover check but . . . would be noti­funds the that [the

added.)shortly present (Emphasis Into thefied when it to bank.”
case, elapsedfour between the thethis at least months had time

presented payment.was and the time it was forcheck issued
Although ordinarily ques­a iswhat constitutes “reasonable time” a

fact, Ray supra,the of v. we satisfiedtion for trier Newcomb are
long passed plain­a time had since at the time thethat reasonable

circumstances,presented payment.for Intiff the check these the
alleged unavailing, and hedefendant’s “defense” is cannot com­

finallyplain plaintiff’s present check forabout the decision to the
payment.

The next thatdefendant asserts the undated was ancheck
“incomplete meaninginstrument” within the of RSA 382-A:3-
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check,by dating materiallyplaintiff,407(l)(b), the alteredthat the
liabilityit, personal on the check is therefore dis-and that his

382-A:3-407(2)(a). disagree.charged. RSA WeSee

negotiabilitynote that of an instrument is notWe first “[t]he
by 382-A:3-114(l).the fact that it is undated. . . .” RSAaffected

and,Thus, question “incomplete”infail to see how the check iswe
consequently, of the constituted a “materialhow the addition date

Furthermore, impliedly promisedsince the defendantalteration.”
time,goodcheck within a reasonable the fact that theto make the

long elapsedplaintiff adated the check after reasonable time had
wayany change partiesin the contract of the todid not the

meaning 382-A:3-407(l).within the of RSAinstrument
argument $2,146.15The defendant’s final relates to the credit

byWinnipesaukee pipethat received when some of the delivered
plaintiff it. The contendsthe was returned to defendant that he is

gave plaintiffinentitled to a credit that amount because he the the
$3,000 payment pipe. agree.check as for that We

course,plaintiffifEven the is a holder in due it still took
subject personal partiesthe check to the ofdefenses with whom it

382-A:3-305(2); Wilmingtonhad RSAdealt. Trust Co. v. Delaware
Sales, 41, Thus,(Del. 1970).Auto 271 A.2d 42 the defense of want

or failure of consideration is available to the defendant. RSA 382-­
A:3-306(c); Wilmington supra;Trust Co. v. Delaware Auto Sales

Clothing App.,Miller’s Shoes & v. Hawkins Furn. & 300 Minn.
460, 467-68, 113, (1974).221 N.W.2d 118

nothing suggest defendant,There is in the record to that the
signing check, personally undertakingin the was to assume or

guarantee Winnipesaukee’s generallydebts in the amount of
$3,000. Village Co., 469,StephenSee Press v. Edward 120 N.H.
470-71, 1373, (1980). Hayes,416 A.2d 1374 Ashland Lumber v.Co.

440, 441, 201, Rather,(1979).119 N.H. 402 A.2d 202 the defendant
gave plaintiff payment specified goodsthe the check as for —the

$3,000pipe Winnipesaukee Julyworth delivered to in 1979.
plaintiff $2,146.15,pipeBecause the recovered worth the defend­

liability given payment goodsant’s on the check in for the was dis­
charged Accordingly, plaintiffin that amount. the verdict for the
should be reduced to $853.85.

Although check,we have held the defendant liable on the
against mayWinnipesaukeethe verdict also stand because it

therefore,accepted pipe and, impliedlyand used worth $853.85
promised pay goods. Adams,to for those See Bennett v. 362 S.W.2d
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County, N.W.2d1371962); Ransom277, App. Zirnhelt v.(Mo.281
District,Village 120Presby1965); v. Bethlehem785, (N.D.789 cf.

1382, (1980).495,493, 1383A.2d416N.H.

recoveris entitled toplaintiff that itFinally, contendsthe
Because weattorney’s 544-A:2.pursuant to RSAfeesreasonable

liability on RSA 382-­personal is baseddefendant’sthat thefind
Checks),Liability(Civil for BadA:3-403(2)(a), RSA ch. 544-Anot

attorney’s underrecoverablefees arewhetherdo not considerwe
RSA 544-A:2.

part; part.reversed ininAffirmed
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