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County, N.W.2d1371962); Ransom277, App. Zirnhelt v.(Mo.281
District,Village 120Presby1965); v. Bethlehem785, (N.D.789 cf.

1382, (1980).495,493, 1383A.2d416N.H.

recoveris entitled toplaintiff that itFinally, contendsthe
Because weattorney’s 544-A:2.pursuant to RSAfeesreasonable

liability on RSA 382-­personal is baseddefendant’sthat thefind
Checks),Liability(Civil for BadA:3-403(2)(a), RSA ch. 544-Anot

attorney’s underrecoverablefees arewhetherdo not considerwe
RSA 544-A:2.

part; part.reversed ininAffirmed
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Decker, Sessler,Fitzgerald (David& of Laconia R. Decker theon
orally), plaintiff.and for thebrief

Kalman, Plaistow, by orally,Sumner ofF. brief and for the
defendant.

Grimes, appeal IV,TheC.J. issues in this are whether section
zoningparagraph (regulation H),H the Atkinsonof ordinance

everyrequires subdeveloper towhich deed to the town seven and
percent acreageof proposedone-half the total of its subdivision as

approval,condition isa of subdivision constitutional and whether
Planning requirement plaintiffthe Atkinson Board’s thethat sub-

removingdeveloper sight-obstructingthe cost of abear off-site
ledge is reasonable.

plaintiffThe the owner ofis of a 22.64-acre tract land in Atkin-
application approvalItson. filed an for subdivision with the town

ordinance,zoningplanning Under the town’s theboard. minimum
acre, larger requiredsize at the was one but couldlot time lots be

plansoilif conditions so dictated. The subdivision called for eleven
lots.
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dedicate,developers deed to theRegulation requires to andH all
playgroundstown, for or other townsuitableof a characterland

percent of theapproximately seven and one-halfequallinguse
acreage. planning board was consider-While thetotalsubdivision’s

1plan, lot asing plaintiff’s the town selected No.subdivisionthe
plaintiffpercent.required Theseven and one-halfrepresenting the

questions for a dedication and the con-about the need suchraised
requirement. plaintiff that itstitutionality The indicatedof the

voluntarilywilling if it was assuredlandto donate thewould be
purpose. ofAt the insistenceused for a desirableit would bethat

town,however,board, 1 butplaintiff deeded lot No. to thethethe
plaintiffaccompanying the deed theof transmittalin the letter

validitychallenge in of the“to court thethat it intendedstated
perrequiring cent land cession.”a seven-and-one-halfordinance

also, stripvoluntarily,plaintiff deeded a of land to thehadThe
past thewidening runsroad whichpurpose theoffor thetown

conveyance the sub-subdivision, reducedConley ThisGrove Road.
The boardpercent of the total area.by two and one-halfdivision

ledgeremovingof aplaintiff the costrequired to bearthealso
road, becausesight on theto travelersa obstructionwhich caused

by Thethe subdivision.increasedwould bethat trafficit claimed
however,State,byhighway thesubsequent of a newconstruction

located,ledgethe isin whichtraffic from the areahas diverted
high-less on thisplaintiff there is now trafficclaims thatand the

subdi-In order to obtainway existed.before the subdivisionthan
$1,400 insureplaintiff posted a cash bond toapproval, thevision

ledge.of theremoval
plan, and theplanning approvedboard the subdivisionThe

begun leasthad on atplaintiff nine of the lots. Constructionsold
supe-brought ineight plaintiff an action thetheof the lots when

seeking regulation unconstitutionalH declaredto haverior court
ledge notof the wasthat the removalto have it determinedand

(Contas, J.)by The Trial Courtthe subdivision.necessitated
dismiss, apparently on thegranted tothe defendant’s motion

ruling,appealplaintiff board’sground of the to thethat the failure
laches, presentcoupled action. We reverse.with barred the

Although plaintiff statutorythe did not follow the route of
appeal, (Supp. 1979),see RSA 36:34 this does not bar our consider­

regulationation of its claims. The claim that H is invalid is a con­
Parts, Laconia,Citystitutional one. See Auto Inc. v.Robbins 117of

235, 236-37, 1167, (1977).N.H. 371 A.2d 1168-69 It is not a claim
jurisdiction planningfalls within thethat of the board but is a

purely legal by waypursued appeal.one that need not be of Short
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415, 416-17, 183,Rye,v. Town (1981).121 N.H. 430 A.2d 184-85of
ledgeregarding of the also has a constitu-the removalclaimThe

Plainfield,Props., v. Town 117Inc.basis. Seetional Land/Vest of
200,817, 822-23, (1977).204A.2d379N.H.

plaintiff’sis theNor suit barred under the doctrine of
plaintiff constitutionalitylaches. The regulationcontested the of H

long approval plan,before final of the subdivision inand the letter
accompanied questionthat the plaintiffdeed of the land in the

regulationstated its belief that the was unconstitutional and that it
challenge validityintended “to in partcourt the of that of the

requiring perordinance a seven-and-one-half cent land cession.”
wayThere is no that the defendant could have been misled in

approving plan. anythe subdivision Nor is there other basis for
disapproving plan,the which planningsatisfied all other valid

requirements. short, plaintiff’sboard In the action should not have
been dismissed.

regardingWe not the issue the constitu­need remand
tionality regulationof H because there are no factual issues

Regulation requiresHinvolved that we cannot resolve. the dedica­
percent comprisingtion of seven and one-half of the total land the

anysubdivision without consideration of the town’s need for the
Moreover, evidence, excluded,improperlyisland. there that was

developers permitted paywhich indicates that some would be to
of inthe town the value the land lieu of its dedication. This

wherebyappears planto us to be an out-and-out of extortion devel­
opers required pay privilege usingare to the offor their land for

thoughpurposesvalid and reasonable even it satisfies all other
requirements zoning regulations.of the town’s and subdivision

thought Parts,We that we had made it inclear Robbins Auto
Laconia,City 235,Inc. v. (1977),117 N.H. 371 A.2d 1167 thatof

typethis of principlesexaction violated one of the most basic of
property enjoysour State special protectionconstitution. Private a

Const,Rights constitution,under Billthe of of pt.our State N.H.
1, 2 Props.,arts. & 12. See Plainfield,Inc. v. TownLand/Vest of

822-23, 204; Metzger117 N.H. at 379 A.2d at v. Town Brent­of
wood, 497, 502, 954, (1977);117 N.H. 374 A.2d 957 Robbins Auto
Parts, Laconia,City 237,supraInc. v. at 371 A.2d at 1169.of
Municipal having authority adoptofficials regu-to ordinances and

dutylations have protections.a constitutional to observe these
They may attemptnot to extort from a citizen a surrender of his
right just compensation any partto propertyfor of his that is

public pricetaken from him permissionfor use as a for to exercise
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legitimate desiresheproperty useright puthis his to whateverto
Parts,regulation. Inc.only Auto v.subject Robbinsto reasonable

case,Laconia, 237, thesupra at 1169. In thisCity 371 A.2datof
regulations.compliedplaintiff with all reasonable

Mere­v. TownThe defendant’s reliance on Patenaude of
Patenaude,616, misplaced.dith, (1978), In582 is118 392 A.2dN.H.

requirement inplanning that certain areas theupheldwe a board
open space. Inplaintiff’s unimproved thatbe left assubdivision

however,case, requirement specificonbased a needthe was
and, regulationof unlike therelated to the nature that develoment

us, arbitrary requirement. Id. atnow was not an blanketbefore
sum,622-23, (Supp. 1979). InA.2d RSA we392 at 586. See 36:21

regulation H and order the town tohold that is unconstitutional
reconvey plaintiff.1lot No. to the

by plaintiff, areAs to the second issue raised the we unable
to on the record before us whether there is now moredetermine

existed,Conleytraffic on Grove Road than before the subdivision
111 hasor the new Route so diverted traffic that the usewhether

Conley plaintiff’sthan sub­of Grove Road is less it was before the
the of subdi­division. Unless the traffic has increased as result the

vision, constitutionally requirepermissiblenot for the toit is town
any removing ledge.plaintiff partthe to bear of the cost of the

823,Props., Plainfield,Inc. v. Town 117 N.H. at 379Land/Vest of
greaterIf now is ofA.2d at 204. traffic than before because the

subdivision, plaintiff requiredthen the can be to contribute to the
removing ledge, only proportionin thatcost of the but the the

plaintiff’suse of road attributable to the subdivisionincreased the
Id. is toto the road’s total use. The matter remanded thebears

a of issue.trial court for determination this
zoning planningand towns their andWe caution cities and

case, along cited, providethis with shouldboards that the cases
guidelineswith sufficient to unconstitutional exactionsthem avoid

modify zoningrequirements ordi-and in the future and to their
regulations accordingly.andnances

Reversed and remanded.

Douglas, J., sit;did not the others concurred.


