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bycopy plaintiffhad received a of a release executed thebank also
plaintiff obliga-in whichand Davis Associates the released “all

reasonably creditingbank relied on this release in thetions.” The
proceedsentire of the sale to Davis Associates’ account.

to the trial court’sThe final issue relates dismissal of Davis
damages.for Davis assertsAssociates’ counterclaim Associates

damaged plaintiff’s pos-helicopter itthe was while was in thethat
damagesseeks to recover for the value ofsession and diminished

helicopter.the

damages prov­to recover has the burden ofOne who seeks
damages. Progressive Survey,ing the extent and amount of such

58, 60, 1123,Pearson, (1980);120 N.H. 410 A.2d 1125 GrantInc. v.
285,Newton, 159, 162, (1977).v. Town 117 N.H. 370 A.2d 287of

is no evidence in the record from which the trial court couldThere
damages allegedly byof the Davisdetermine the amount .suffered

short,damages.a dollar value to such InAssociates or ascribe
proof partof on the of Davis Associates on thethere was a failure

damages, properlyof and the court dismissed the counter­issue
Survey, supra;Progressive Pearson TownInc. v. Grant v.claim. See

supra.Newtonof

Affirmed.

Douglas JJ., sit;Brock, others concurred.and did not the
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McMahon, Keene, Cristiano,Lewis A. of Krompholdand &
Green, (Mr. Kromphold, Jr.,of Keene McMahon and Eric J. on the

Kromphold orally), plaintiffs.andbrief Mr. for the
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cityMorang, attorney, by orally,Charles H. brief and for the
defendant.

Grimes, C.J. The inissue this case is whether an amendment to
zoning ordinance,the Keene includingwhich had the ofeffect a
part plaintiffs’substantial district,of the land in a conservation

taking plaintiffs’resulted in property entitlinga of the them to
damages for inverse condemnation. We hold that it did.

15, 1973, plaintiffs,On October the GeorgeJohn P. Burrows and
Whitham, purchased approximately undeveloped124 acres of
woodland on the ofsouthern side Goose Pond inRoad Keene for
$45,000. is, many years,Plaintiff Burrows and has forbeen a real

developer, propertyestate purchasedand the purposewas for the
development, permittedof subdivision which awas use in the

rural zone in which it was proximitylocated. ofBecause its to the
golf course,city, Pond,a plaintffs thoughtand Goose the thethat

property very development.was desirable for
1975,January plaintiffs PlanningIn the went to the Keene

presented plans subdividing property.Board and three for Thethe
planning prospects approv-board indicated that the of subdivision

cityal were trying preservenot favorable because the was to as
open space plaintiffs’the area in thewhich land was located.
Accordingly, plaintiffs citythe board advised the to consult the

concerning possibility sellingconservation commission the of the
to develop-land the conservation commission as an alternative to

expressedment. purchaseThe conservation commission a desire to
property requested delaythe and a so itthat could obtain federal

funding purchase. plaintiffs agreed.to make the The
1975,August city $27,900,property appraisedIn the had the for

$45,000purchase pricethe of orwhich was much less than either
$41,406.city’s purposes appearsfor tax of It thatthe assessment

appraiser improperly the of landthe underassessed value the
city’s use ofbased on the intended noncommercial the land. Never-

theless, only $27,900city plaintiffsthe offered the for the land.
agreementparties price,Because the could not reach on the

plaintiffs plans.went forward with their Insubdivision November
1975, they application approval.afiled formal for subdivision Var-

meetings planningwithious the board and the com-conservation
hiring engineeringmission led the of an toto firm draft more

Duringplans. meetings,detailed subdivision these there dis-was
property developedcussion as to whether the beshould at all. On

23, 1976,July plaintiffs plans, togetherthe submitted more with
application approval.an for subdivision After andvarious studies
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27, 1976,hearing September fol-meetings, public onwas helda
plaintiffs’ application for sub-lowing denied theboardwhich the

favoringadopted acquisition ofapproval a resolutionanddivision
plaintiffs’ land.the

appeal planning ofthe board’s denialplaintiffs did fromnotThe
brought equitableplan this action forbut insteadsubdivisiontheir

1977, citysuperior In December the amendedcourt.in therelief
was to includezoning The effect of this amendmentordinance.its

in zone and the bal-plaintiffs’ a conservationof the landacres109
Thereafter, plaintiffs peti-theirthe amendedin rural zone.ance a

tosuperior to a claim that the amendmentcourt includein thetion
ofdeprived all usezoning them of reasonableordinance hadthe

inproperty was included the conserva-portion of whichtheirthat
and, effect, sought damages for inverse condemnation.inzonetion

(DiClerico, J.) plaintiffs’the claimdismissedTrial CourtThe
approval because of their fail-regarding subdivisionthe denial of

planning The court also foundappeal board decision.to theure
plain-for denial of thevalid reasons the board’sthere werethat

However,approval. the court con-application fortiffs’ subdivision
condemnation, theruled thatbased on inversesidered the claim

the conservation zone did constitute inverseinof the landinclusion
damages by jurybe determined aordered thatcondemnation and

ruling. city appealed.appeal from its Theif no was taken

required dispose theis not to ofExtended discussion
toplaintiffs have been allowedcity’s should notthat theclaim

of inversepetition raise the constitutional issuetheir toamend
issue,Although is oneit was a new and different itcondemnation.

may any applicableplaintiffs before thewhich the raise at time
Associates,has v. Townof limitations run. J.E.D. Inc.statute of

Atkinson, 581, 583, 12, (1981);121 14N.H. 432 A.2d see Sundell v.
839, 849-50,London, 1315,New 119 N.H. 409 A.2d 1321Town of

(1979). given ample preparewas to to theThe defendant time meet
issue, allowingno of inand there was abuse discretion the

Inc., 238,See MacLeod v. Chalet Susse Int’l 119 N.H.amendment.
205,244, (1979).401 A.2d 210

principleThe insubstantive issue raised this case involves a
very societythat atlies the foundation of civilized we knowas it.

principle maypropertyThe that no man’s be taken from him
just 1215,compensationwithout at farreaches least as back as

Runnymede”when on “the meadow iswhich called the Barons of
England Carta,King Magnaexacted from John the con­which

Magnatains at least three to thisreferences fundamental truth.
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28, 31,Carta, reprinted 1 Gen. Ann.30 & in Mass. Lawsarts.
Keene, 409, 415, 1,Ferguson 5(West); 238 A.2dsee v. 108 N.H.

J., provides(1968) (Grimes, dissenting). own thatOur constitution
him,part appliedproperty be taken from toof a man’s shall or“no

CONST,uses, 1,pt.public . . .” art. 12.without his consent . N.H.
Early on, require just compensation.clause was held to Piscat-this

35, (1834);Bridge Bridge,aqua v. Eaton v.N.H. 7 N.H. 66-70
504,R., (1872). principleThe sameB. & M. R. 51 N.H. 510-511C.

ofin the Fifth to the Constitution thewas embodied Amendment
states,majorityof a of the includ-United at the insistenceStates

Hampshire, ratifyinging ItNew in the Constitution. has now been
throughbinding on the states the Fourteenth Amendment.made

Pharmacies, 446,Beckwith, 101 S.Webb’s Fab. Inc. v. Ct. 450
(1980).

HampshireIt should be noted that the New Constitution
explicit implicitmakes what is in the Fifth Amendment to the

Constitution; namely, part propertyFederal that “no of man’sa
shall be taken from him . . . . .”without his consent. . N.H. Const.

1,pt. (Emphasis Furthermore,added.) Hamp­12.art. our New
Rights provides “natural,amongshire Bill of that the essential and

rights” right “acquiring,all possessing,inherent of men ofis the
and, word,protecting property; seeking obtainingand in a of and

Const, 1,happiness.” pt. rightN.H. art. 2. This isfundamental
recognized recognizes rightin the same article which the of
“enjoying defending Clements,liberty.”and life and Id. v.Gazzola

25, (1980).120 N.H. 411 A.2d 147

Const,rights 1,The in pt.mentioned N.H. 2art. are not
by provisionbestowed that recognizedconstitutional but rather are

amongto rightsbe the natural and inherent of all humankind.
provision RightsThis of our Bill of “has been specificheld to sobe

‘necessarilyit subsequent grantsthat all powerlimits of to deal
”adversely Metzger Brentwood,with it.’ 497,v. Town N.H.117of

502, 954, (1977) (quoting Fuller,374 A.2d 64,957 v. 87 N.H.Woolf
68, 193, (1934)).174 A. 196 subsequentBecause it limits all
express grants power, necessarilyof policeit limits the so-called
power, only implied power.which is right justan compen­“The to
sation is a police powerconstitutional[likewise] restriction on the

is superior Parts,and therefore to it.” Robbins CityAuto Inc. v. of
Laconia, 235, 237, 1167,117 N.H. Indeed,(1977).371 A.2d 1169 we

Const,specificallyhave 1,stated that both pt.N.H. 2art. and
Const, 1,pt.N.H. art. 12 “are policelimitations on the so-called

power of the State and subdivisions .thereof. . .” L. Grossman &
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480,Sons, 482, 1178,Gilford,v. Town 118 A.2dInc. N.H. 387of
(1978).1180

any taking privateprohibits ofBecause constitutionthe
justcompensation,by the com­property means withoutwhatever

pensation requirement applies the exercise of thewhenever so-­
govern­“taking property.”police power in of Theresults acalled

impliedmay power that which it cannot donot do under anment
words,express power. indirectlyIn other it cannot dounder an

R.,directly.it v. B. C. & M. R. 51that which cannot do Eaton
271,268,Allenstown, 121 N.H.510; TownGirard v.N.H. at ofcf.

488, (1981).428 A.2d 490

is the actionquestion us whetherThe in the case before
taking plaintiffs’ property. “Prop­city of theof athe constituted

thingsense, physical itselferty,” the butis notin the constitutional
thinggroup rights of has withwhich the owner theis the ofrather

373,Corp.,respect Motors 323 U.S.United v. Generalto it. States
R., supra The(1945); termB. C. & R. at 511.Eaton v. M.377-78
use, enjoy dispose ofperson’s right “possess, ato andarefers to

Metzgerthing Townthing itself.” v.is not limited to theand of
957;502,Brentwood, see States v.374 A.2d at United117 N.H. at

right of “indef­Corp. supra. property owner’sMotors TheGeneral
necessarily(or using indefinitely) includes. . theof .inite user

right using property, whether it befrom the. . .” to exclude others
R., supraanything R. atv. & M. 511.land or Eaton B. C.else.

exclusion,rightsvery itand of isof these of user“From the nature
abridged without, ipsothey materiallybeevident that cannot

” principletaking “Thefacto, ‘property.’ Id. must bethe owner’s
wholly deprived of the use ofis histhe same whether the owner

land, only partially deprived of Id. at 512.or it. . . .”

Although rightspropertythe with theinterference in
physical land, justEaton a compensa­involved invasion of the the

principle abridgementappliestion rightsiflikewise the of the is
byaccomplished governmental regulation restrictinga the exer­

rights. Brentwood,Metzgercise 502,of these v. Town 117 N.H. atof
957; Diego374 at CityA.2d see San Gas Electric& Co. v. Sanof

Diego, 1287, (Brennan, J.,(1981)101 S. Ct. dissenting);1302-08
Mahon, 393,Pennsylvania (1922).Coal Co. v. 260 U.S. 415 Even

though Supreme taking Aginsthe United States Court found no in
Tiburon, 255, (1980)v. 447 U.S. 261-63 and Penn Transp.Central

104,City, (1978), recognizedCo. Yorkv. New 438 U.S. 123-38 it in
application zoning regulation particularboth that the ofcases a to
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property takinga if economicallyeffects it “denies an owner viable
260;of hisuse land....” 447 U.S. at see 438 U.S. at 138 n.36.

power regulations zoning“Police assuch ordinances
destroyand other land-use can enjoymentrestrictions the anduse

promoteproperty public good just effectivelyof in order to the as
physicalas formal or property.”condemnation invasion of San

Diego City Diego,Gas Elec. v.& Co. San 101 S. Ct. at 1304of
J.,(Brennan, dissenting). It matters tonot the owner whether the

byof physicaluse his land is taken from him actual invasion or
prevented using by regula­condemnation or hewhether is from it

hand, resulting publiction. Id. On the other the benefits to the
taking may equally great takingthe befrom thewhether is

accomplished by regulation or actual condemnation. Id.

say every regulation privateto prop­This is not that of
erty through police power taking.the constitutes a Reasonable
regulations prevent usinganthat owner from his land in such a
way injury deprivesthat it causes to others or them of the reason­

may require compensation.use of theirable land not PennSee
Transp. City, (Rehn­Co. v. New YorkCentral 438 U.S. at 144-45

J., Kansas,quist, dissenting) (quoting Mugler 623,v. 123 U.S. 668-­
State, 128,(1887));69 Sibson v. 115 N.H. at 336 A.2d at 242. Nor

zoning regulationsreasonabledo which restrict economic uses of
property substantially destroyto different zones and which notdo

piece property taking requir­value of an individual ofthe effect a
ing compensation. arbitraryBut or unreasonable restrictions

substantially deprive “economicallywhich thethe owner of viable
public wayof inuse his land” order to benefit the in some consti­

taking meaning Hampshirea withintute the of our New Constitu­
justrequiring payment compensation.thetion of See Sundell v.

London, 845, 1318; MetzgerTown New 119 409 A.2d atN.H. at v.of
503,Brentwood, 117 A.2dTown N.H. at 374 at 958. It is a mat­of

Mahon,degree. Pennsylvaniater of Co. v. 260Coal U.S. at 416.
deprived property.of valuable ofThe owner need not be all use his

especially onerous,If the denial of use is andsubstantial is a tak­
ing regulationoccurs. There can be no test toset determine when
goes taking.too far and becomes a Each case must be determined

regulationpurposeunder its own The ofcircumstances. the is an
Tiburon,Aginselement to be considered. See v. U.S.447 at 260-62.

only be the lie toIt will cases which close the line of constitu­
tionality difficulty. us, however,which will cause caseThe before

anywherenotdoes lie near the line.
Agins Tiburon, 266,are ofWe aware cases such as v. 24 Cal. 3d

(1979), grounds, (1980),598 P.2d 25 on other 447 255U.S.aff'd
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landowner who is the victim of an excessive usewhich hold that a
damagespolice power may not recover for inverse condem-of the

with the remedies of orbut must be satisfied mandamusnation
regulation.declaratory judgment to invalidate the

reject approach contrarythis out of hand. It is toWe
law, goes at leastwell-established which back as far as Eatonour

R., also, believe,(1872).51 N.H. 504 It is we inv. B. C. & M. R.
Diegoof the Constitution of the United States. Seeviolation San

1294,Diego,CityElec. Co. v. San 101 S. Ct. at 1301-08Gas & of
J., J.,dissenting Rehnquist, concurring). agree(Brennan, and We

always open governmentalwith Justice Brennan that it is to the
repeal offending regulationentity orinvolved to rescind the and

damagespayment for inversethus of condemnation fromavoid
done, however,point that isthat on. Id. at 1304-07. Until the

duringproperty periodhas been taken the interim and heowner’s
taking.compensation Limitingfor that Id.is entitled to the land­

only offending regulationwhich invalidate theowner to actions
encourage municipal planners publicand other towill officials

accompanying “progress” uponattempt to throw the burdens indi­
public large.onrather than the at The allow­vidual landowners

during perioddamages condemnation the of theance of for inverse
however, encourage staytaking, to wellshould such officials on the

line, Diego CityGas & Elec. Co. v.constitutional side of the San of
J.,(Brennan, dissenting),Diego, supra 1308 n.26 and shouldSan at

bydiscourage property repeatedownersharassment ofalso
zoning regulationsof and the enactment of new ones.amendments

id. at 1305-06 n.22.See
possible personalofofficials should be awarePlanners and other

liability violations of a landowner’s constitutionalfor bad faith
go damagesrights may beyond the recoverable for inversewhich

possiblealso be aware of 42condemnation. Cities and towns should
damages of1983 actions for for violations the constitu-U.S.C. §

injuriesrights compensatedto be for suffered.tional of citizens
(1980);City Independence, 1398 Monnell v.100 S. Ct.Owen v. of

Services, (1978).City Dept. 436 658U.S.New York Socialof

before, dutypublic officials have a toAs we have said
constitution, right legitimateobey they reasonhave no orthe and

improving publicattempt spare public cost of theto the theto
by thrusting expense upon an individual. See J.E.D.condition that

Associates, Atkinson, 583-84,v. Town 121 N.H.Inc. at 432 A.2dof
Parts,20; Laconia,Auto CityRobbins Inc. v. 237,at 117 N.H. atof

greater accomplishing somethingthe cost of371 A.2d at 1169. The
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interest,public greaterwhich inis considered to be the the the
singlewhy requiredreason a not beindividual should to bear that

States, 40,Armstrong (1960);v.burden. See United 364 49U.S.
States, 312,Monongahela Navigat’n Co. v. United 148 U.S. 325

(1893). years ago,Almost 110 Justice Smith of thisJeremiah court
greatprospect public “maystated the of athat benefit afford an

taking plaintiffsexcellent for the land inreason the constitutional
manner, taking compensation.” v.but not for it without Eaton

Keene,R., 518; FergusonB. R. 51 at see v. 108 N.H. atC. & M. N.H.
415, J.,(Grimes, dissenting).238 at 5A.2d Justice Holmes used

language fifty years Pennsylvaniasimilar later in Coal Co. v.
Mahon, at260 U.S. 416.

Turning zoning case,now to the amendment involved in this we
already anywherehave stated it does come near linethat not the

dividing regulation.constitutional and unconstitutional
outset, plain cityFrom the it was that plain-the wished that the

open space. city’stiffs’ land be devoted comprehensive planto The
goal having fifty percent citysets out a of of openthe remain as

space, and Goose designatedthe Pond area of pres-is one those for
planningervation. The board and the conservation commission

positions opposedboth took to and in acquisi-subdivision favor of
plaintiffs’ bytion of city. city, however,the land the The would not

pay pricea property, electingreasonable thefor instead to offer to
purchase propertythe representingfor a sum the land’s value

city’sbased on the intended use of land pricethe rather than the to
entitled,plaintiffswhich the were reflectingwhich was one the

highest denyingland’s and plaintiffs’best In application,use. the
planningthe protectedboard stated that the land should be as a

passed favoring acquisitionwilderness area and a resolution of the
by city.land the

by justacquiring plaintiffs’ paying compen-landInstead of the
constitution, however,required by city,sation as the when itour

acquirefound was to for littlethat it unable it more than half its
value, byaccomplish purpose regulatingelected to its the use of

property prohibit private development.”the so as to all “normal It
plain city attemptingis thethat and its officials towere obtain for

public having undevelopedthe the benefit of this land remain as
open space paying forwithout that benefit in the constitutional

city sought enjoy bypublic forcingmanner. The to that benefit the
plaintiffs particular purpose prohibit-devote their toto land a and
ing economically land, placingall other offeasible uses the thus

preserving open space uponthe entire ofburden the land as the
found,plaintiffs. opinion,The trial in acourt well-considered that
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economicallyto berestrictive aspermitted were “sothe uses
resulting in value ofreduction thein a substantialimpracticable,

enjoyingthey private owner fromprevented athatland” andthe
rights“any in the land.”or benefitsworthwhile

plaintiffs’the interference with thealso found thatThe court
fallingportionright of their land within the conserva-to use that

direct,“sufficiently sufficiently peculiar and ofdistrict wastion
magnitude compel the court to conclude that fair-as tosufficient

by cityrequirejustice that the burden be borne the andandness
findings amply supported byby plaintiffs.” theThese arenot the

evidence.
regulation clearly givepurpose publicThe of the is to the the

preserving plaintiffs’ open space. purposebenefit of the land as Its
injurious property. Althoughuse of theis not to restrain an there

may undoubtedly sufficientlybe some uses of the land which are
injurious may prohibited,theirto others that use be the normal
development purposesof the land for residential is not ofone them.

State,city’s 124,The reliance on Sibson v. 115 N.H. 336 A.2d 239
(1975), misplaced. prohibitedis therefore In that case the ofuse

publicthe land was found to be harmful to the because of the
unique event,anynature of the Inland. to the extent that Sibson is

holding,presentinconsistent with our it is overruled. Government
may requirements creatingnot violate the of the constitution it

guise “police power.”under the of the so-called If it were allowed
so,to do preventingsome excuse could develop-be found for the

any parcelment of of land.

We hold that the creation of the “conservation indistrict”
taking respect plaintiffs’constituted to all of theKeene a with land
it, entitling plaintiffs compensationwhich falls towithin the for

equalinverse condemnation in an amount to inthe diminution the
plaintiffs’ resulting regulation.value of all of the land from the

Although Supremeof thecases United States Court have been
cited, solely Hampshirewe decide this case on the basis of the New
Constitution.

compelledcitizen should not be to bear theBecause a
protectingof himself from unconstitutionalfinancial burden

power, plaintiffsof holdabuses we that are entitled to reasonable
appeal.counsel fees and double costs incurred in this See RSA

(Supp. 1979); Supreme Court Rule 23. The is490:14-a matter
damagesof ofremanded for a determination and for assessment

counsel fees and costs at the trial leveladditional reasonable
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regulation.incurred after the effective date of the See Harkeem v.
Adams, 687, 691, 617,117 N.H. (1977).377 A.2d 619

Appeal dismissed; remanded.

All concurred.

Public Utilities Commission
No.80-424

Appeal Service,of Gas Inc.
(New Hampshire Commission)Public Utilities

26,June 1981

Reno, Toll,(Charles Jr.,& ofOrr Concord H. on the brief and
orally), Service,for Gas Inc.

Smith, attorneyGregory general (David Jordan,H. W. assistant
attorney general, orally),on the brief and for the State.

question appealPer incuriam. The this is whether the New
Hampshire (PUC)Public Utilities Commission’s decision not to


