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superior justices, by special assignmentcourt sat under RSA
490:3; all concurred.

Hillsborough
No. 79-387

RealtyLake Avenue Co.700

v.

a.Gerhardus J. Dolleman &

5,August 1981
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Sheehan, P.A.,Phinney, (DanielBass & Green of Manchester W.
orally), plaintiff.on the brief and for theSklar

Brennan,Christy Tessier& and William E. of Manchester
(Thomas brief,Tessier and Mr. Brennan on the and Mr. Brennan
orally), for the defendants.

Brock, disputeJ. This case involves a between the abutters to
thirty-foot-widea passageway running east and west between

TarrytownMammoth Road and Road in plaintiffManchester. The
sought right equala of passageway,access to use the whereas the

cross-petitionersdefendants and moved for a declaration of intitle
simple byfee possession. (Peteradverse The Bourque,Master J.

Esq.) recommended, Superior (Contas,and J.) ordered,the Court
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by right possession.oftitle vest in the defendants adversethat the
and remand.We reverse

1922,25, large par-Robert Stevens owned aNovember I.Until
Manchester, by Road,Tarrytownin which was boundedcel of land

Road,Street, Avenue,Lake whichMammoth and andHanover
by thirty-foot-wide passagewaya which ran east andwas bisected

Tarrytown datewest between Mammoth Road and Road. On that
conveyed portion propertyStevens a of this which was locatedMr.

9,passageway Septemberof the to Nute. Onnorth Charles M.
1971, McArdle, Jr., action,Joseph F. one of the defendants in this

Gelinas,acquired portiontitle to from andthis Arthur J. Irene G.
assume, any record, acquiredwho we must absent evidence in the

Alltheir interest from Mr. Nute. deeds in this chain of title de-
thirty-foot-wideproperty by passage-the referencescribed to the

way.
21, 1923, conveyedApril portion hisMr. Stevens another ofOn

passagewayproperty, which of the andwas located to the north
adjacent conveyed 1922,parcel inwhich was to the to Frederickhe

Keuhn, 12, 1952,January BeverlyJr. On J. R.A. Gerhardus and
Dolleman, case, acquired parceldefendants in this title to this

title,Mr. All in of werefrom Keuhn. deeds this chain that
recorded, byconveyed parcelalso the thedescribed reference to
adjoining passageway.

Co., acquired parcelRealty theplaintiff, Lake AvenueThe 700
conveyances orig-throughpassageway thata chain ofof thesouth

tochain referenceMr. All deeds in this madefrom Stevens.inated
describing planparcel and also to a of thepassageway in thethe

May theoriginal parcel The master found thatStevens dated 1911.
using parcel forpresently a commercialplaintiff is the southern

building, privateprior was homethat to such use there aoffice but
large barn,property. a the rearBehind the house there wason the

passageway. The master con-which the furtherdoor of fronted
by predeces-of the were made thethat uses barncluded “[c]ertain

[plaintiff] of theto . . . which would involve the usesors in title the
barn, together portionsat least of theof the use ofrear door with

however,found,passageway.” that “the usesThe master30 foot
pas-the of thebarn occasioned usewhich were made of the which

best,primarily storage ofsageway purposes and atwere for were
sporadica nature.”

conveyed pas-parties stipulated that Mr. Stevens never theThe
death,during that,sageway and his title to thishis lifetime at the

residuary legatees, Youngproperty the Chris-vested in his Men’s
YoungAssociation of Manchester and the Women’s Christiantian
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Association of Manchester. The master found that was no“[t]here
any by residuary lega-passagewayof made of the theevidence use

the of Robert I. Stevens.”tees since death
predecessorsthe defendants and their infound thatThe master

passageway possi-“from at least andused the entire 1947title had
bly that the defendants main-The evidence disclosed hadearlier.”

snow,passageway, of ithad cleared it and had used astained the
spacepassage parking for their motor vehicles. He concludedand

provingof 20had “sustained their burdenthat the defendants
continuous,adverse, uninterruptedyears use in such a manner

gave wasrecord owners that an adverse claimthat notice to the
being made.”

Dollemans and McArdle are thedecreed that theThe court
abuttingportion passagewaysimple of thein fee of thatowners

respective parcels. The court also found that the evidence didtheir
adverselyplaintiff possessedsupport had thea claim that thenot

residuary legateesagainst didpassageway the interest of the and
arising by implication. sporadic useeasement Thenot establish an

title,by predecessorspassageway plaintiff its inthe andof the
likewise, finding right way bysupport a of a ofdid not
prescription.

arguments grounded languageinthat are theBased on two
grant-surrounding originaland the circumstances theof the deeds

plaintiff pas­conveyances, claims it has an interest in theor’s the
First,sageway. plaintiff of thethe claims to be the actual owner

concedingpassageway,the centerline of thefee which extends to
of thehold the fee interest in the other halfthat the defendants

respective properties.passageway We do not con­that abuts their
clearly contradictoryargument inten­it is to thesider this because

agreed byupon parties pas­stipulation the that thethetion of
residuary legatees uponsageway of thein the the deathvested

Troast, 600-01,598,grantor. v. 117 N.H. 376See Kilroecommon
therefore,131, inquiry,(1977). our to theWe restrictA.2d 132-33

interest,that, impliedargumentplaintiff’s absent a fee it has an
alongpassageway with defendants.to use the theeasement

implied useplaintiff specifically that an easement toThe claims
parcelsthirty-foot-wide passageway of theruns with all threethe
grantororiginalthehere because all of the deeds frominvolved

and, pertinentsimilarly, in chains of titleall other deeds the
definingpassageway proper-in theto the existence of thereferred

123,121,conveyed, Company, 88 A.see Haserick v. 77 N.H.ties
Railroad, 261,998, (1913); 23 N.H.v. The Wilton999 Greenwood

passageway is identical to(1851), the locus of the265 and because



623

by original grantor.contemplated the Haserick v. Com-the one
123, A.pany, N.H. at 88 at 999.77

property conveyed“Where is in a deed and one or more of
private way grantthe calls is an abuttal on a there is a or at least

presumption granta wayof a of an easement in such when the
way by grantor.” Thompson,is owned the 2 G. Commentaries on

Property 360,the Modern Law of p. (1980Real repl.)at 378§
(hereinafter Thompson); e.g., Spencer, 268,McAndrews v. 447 Pa.
270-71, 258, (1972); Schaus,290 SpanglerA.2d 259 v. 264 A.2d
161, (R.I. 1970); Robertson,164 76, 79,Robertson v. 214 Va. 197

Prop­183, (1973); Powell,S.E.2d 186 3 R. The Law of Real
erty, para. (1979) (hereinafter Powell).409 This rule of law has

recognizedbeen in this State since at least 1851. Greenwood v. The
Railroad, 261,Wilton (1851).23 N.H. consequence265 It is of no

roadway passagewaythat the fee to the or remains in the hands of
original grantor assigns,the or his see Spencer,McAndrews v.

271,supra 258-59, grantorat 290 A.2d at or that the did not
grant easement, id.,intend to an see or that the easement is not

necessity, Spangler Schaus, 165-67,one of see suprav. at because
grantor, claiming him,the and all estopped byunder are deed

denyingfrom such an easement exists. Greenwood v. The Wilton
Railroad, 265;supra at 28 (1941).C.J.S. Easements 40§

emphasized this is a where the face ofmust be that caseIt
conveyed parcelrepresents borders on athat thethe deed itself

planway. only inwhere the deed refers to a whichIt is not a case
plannedor construction of streets andindicates the existenceturn

40, 41,Hovanian,Reganways in v. 115 N.H. 332as was the case
254, 256,177, Douglass Company,(1975) and v. N.H.A.2d 178 76

similar,1086, Although(1911). appearboth situations81 A. 1087
they two distinct rules of law that are discussed as differ­involve

Powell, 409;para.categories by the various authorities. See 3ent
360;compare 392 THOMPSON 359 and 28 C.J.S. Easements§ § §

two,(1941).and 40 should be taken not to confuse theCare§
exists,represents the streetbecause in one instance the deed itself

representation placein other the takes outside the fourand the
only recently bydeed. Such a distinction was madecorners of the

Chandler, 130,v. 121 428 A.2dthis court in Arnold N.H. 1235
(1981), appearifin which we held that restrictions on the face of

deed, covenants,they may they appearbe enforced as but ifthe
deed, equitable might dependingan onoutside the servitude result

134,grantee’s awareness of the restrictions. Id. at 428 A.2d atthe
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focus, therefore,1237. Our is on the deed and what is contained
within its four corners.

Railroad,In wayGreenwood v. The Wilton the use of a as a
boundary operated estoppel against grantor’sin the deed as an the
denying grantee’s right way. 265;the to use the 23 N.H. at see 28

40, p. (1941).at 706Easements Such estoppel§C.J.S. an byis one
deed, id., because the deed expresson its face makes either an
grant arising by necessaryor implication preventsone and the
grantor denying representationfrom the made. id.See The use of

“estoppel” one, however,the term is an unfortunate because there
types estoppel mayare four different rightsof that affect to real

property: estoppel by records, deed,by byand recitals in instru­
Thompsonestoppel pais (equitablements and estoppel).in 5 §

2520, discuss,p.at As tendency speak507. we will the to of an
estoppel genericin Indeed,terms has caused some confusion. at
least one practicecommentator describinghas criticized the of
implied byeasements “estoppel” beingreference to as “neither

Powell, paraaccurate nor useful....” 3 p.409 at 34-53.

Sixty years decided,after Greenwood was this court
referringaddressed the plansituation of a deed to a that showed

abutting parcel.streets Douglass Company,the deeded v. 76 N.H.
254, (1911).81 A. by1086 The deed itself described the lot courses
and waysdistances and made no mention of the within the four

255, Addressingcorners of the deed. Id. at 81 A. at 1086-87. itself
situation, rightto granteethat the court stated that the of the to

plan covenant,use the streets shown on the is not based on a but
“merely by way 256,estoppel.”arises of Id. at 81 A. at The1087.

estoppel Douglass equitable estoppelreferred to in (estoppelis in
pais) purchaser pur­because the court was concerned with a who

relying plan,chased the lot on the recorded and the court decided
it would partbe on the of the vendors to revoke their“fraudulent
agreement by changing abolishingor the location of the streets

plan,laid down on their recorded with reference to which their
conveyancessales and (Emphasis added.)had been made.” Id. at

256, (quoting Manchester, 438,81 A. at 1087 Walker v. 58 N.H. 441
(1878)).

Douglass regards specifi-does not alter the law in to deeds that
cally way boundaryuse a street or as a as it was articulated in

Indeed, DouglassGreenwood. never referred to Greenwood because
estoppeltwo different doctrines of law and were involved. That

distinction, however, fifty-sixwas lost in another case decided
years Douglass.after
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507,Moreau, (1967),A.2d 924Gagnon 107 N.H. 225v.In
only to aa that not referredwith deedcourt was confrontedthis

boundary.street, as abut also used the streetplan showed awhich
attemptGagnon dif­508, did not toWhile225 A.2d at 925.Id. at

Doug­andrules law in Greenwoodthe two offerentiate between
important part inlass, estoppel an deter­point hasit did out that

however,not,Gagnonmining didan exists.whether easement
byestoppelidentify proceeding on anattempt itwhether wasto

Greenwood, equitablesituation, in on anoras articulateddeed
referringtheory to ain of a deedestoppel the caseas mandated

Gagnon not onplan, Douglass. that did elaborateThe reasonas in
waygrantor own the that waspoint did notwas because thethat

obviously expressgrantee ornoandin the deed to hisdescribed
Indeed,byway grantedbe him.implied in the couldeasement

impliedGagnon easements that was announcedthe rule ofrecites
grantorthe not own theapproval. “Where doesin withGreenwood

conveyed, impliedadjoining boundary lot no ease­of theland the
onlyby theestoppel. arises tocan Such an easementment arise

adjoining boundarygrantor andowns the land thethat theextent
510,Moreau, (cit­Gagnon supra at 225 A.2d at 926v.no farther.”

Railroad, (othering ci­23 N.H. at 265v. The WiltonGreenwood
omitted)).tations

case, original grantor passagewaypresent the owned theIn the
predecessorsplaintiff’sdeeded the lot to the in title.when he

Therefore, Greenwood, Douglass Gagnon easementunder and “an
”grantor . .to the extent the the land .arises ... that own[ed]

510,Moreau,passageway. Gagnon supra 225v. atunder the See
Only estoppel appliedtoat nature of the be remainsA.2d 926. the

to be determined.
Gagnon, representationnoIn the trial court found that there was

by beingquestionthe deed street in ranthat the the distance
Moreau, 508,by plaintiff Gagnon. Gagnon supra 225claimed v. at

emphasis placed upon repre-atA.2d 925. More was what was
510-11, 926-27,plan,sented in the atid. 225 A.2d at but this court

that, Gagnonplaintiffruled because the never established at trial
grantors ownwhether the defendant owned or did not the land in

question, unnecessaryit was to determine whether the deed itself
511-12, therefore,Gagnon,was false. Id. at 225 A.2d at 926-27. is

estoppel applieda of be whennot clear declaration which should
way grantor wayrepresentsthe deed exists and the ownsa the

description. Gagnoninand uses it his never issuereached that
grantor Greenwood,way.disputedbecause the did not own the

therefore, only Hampshire clearly pointis the New case on and it
specificallyneverhas been overruled.
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Therefore, we are confronted with the situation in which a
way boundary grantordeed uses a as a way.and the owns the An

implied easement has therefore been created. Greenwood v. The
Railroad,Wilton 23 necessaryN.H. at 265. implica­Because the

by descriptiontion appears verycontained that on the offace the
he,grantor’s deed, parties privity him,alland in with are

Id.;estopped deny grant.to that see Kearney,Van Rensselaer v. 52
Thompson297, (1850); 2522;U.S. 325 5 28 C.J.S.§ Easements 40§

(1941).

Similarly, predecessorsbecause the in title to lots now
byowned the defendants Dolleman and McArdle received deeds

propertythat also bydescribed the referring passageway,to the
they impliedtoo have an easement use passageway.to the These

predecessorsdefendant grantedin title also were the lots after the
grantorcommon plaintiff’sdeeded the lot to predecessorthe in

title, therefore,and the estoppeddefendants are deny plain­to the
theytiff’s easements originalbecause claim under grantor.the

Railroad,Greenwood v. The Wilton 23 N.H. at 265.

plaintiff’s rightdefendants claim that the to useThe
extinguished havebeen because the defendantsthe easement has

by possession.acquired passagewaythe means of adversetitle to
may by pos­implied private easement be lost adverseAn indeed

Roberson, 741, 1952);(Fla.v. 2session. Mumaw 60 So.2d 743
Thompson 440, extinguishp. plaintiff’sat In order to the715.§

however,easement, requiredthe were to demonstratedefendants
rightplaintiff’sto the to it. 3their use was adverse usethat

Powell, para. fact424. The that the defendants have demon­
that use was adverse to the owners the does notstrated their of fee

Reganplaintiff.prove use adverse to the v.that their was See
177,Hovanian, 40, 43, (1975);332 v.115 N.H. A.2d 179 Rosenblatt

Kizell, 59, 62, 613, (1963).192 A.2d 615105 N.H.

recognized point, itcorrectly this hadtrial courtWhile the
plaintiff have andid notit ruled that thepreviously whenerred

Ordinarily, wouldpassageway. weimplied to use theeasement
plain­consider whether thefor the trial court tothe caseremand

possession.by Inactually adverseterminatedeasement wastiff’s
however,case, plaintiff used thefound that the hadthe masterthis

Obviously, whatever use the defend­sporadicon a basis.easement
compatible thepassageway withremainedmade of theants had

easement, there­plaintiff’s and the easement hasof theexistence
Powell, Accordingly,extinguished. para. 424.See 3not beenfore
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consist-issue an ordersuperior court tothecase tothiswe remand
opinion.thiswithent

and remanded.Reversed

J., J., dissented;Batchelder, sit; Bois,King, C.J., did notand
J.,Douglas, concurred.

Strafford
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