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P.A., HillsboroughHenderson (Leigh& of D. Bosse & a.Hatfield
orally),on the brief and Mr. Bosse for the defendant.

Smith,Gregory acting attorney generalH. (Marc Scheer,R.
attorney general,assistant & a. on the brief and Mr. Scheer orally),

for the State.

P.A.,Orr & Reno of {MaryConcord Susan Leahy on the brief
guardianorally),and as ad litem for the children.

Bois, questions by SuperiorJ. The of law transferred to us the
{Gann, J.) attempt regainCourt arise out of the defendant’s to cus-

tody departmentof minor children fromher the of welfare. As
impressionmatters of first we must decide whether the defendant

parent non-parentor the custodian of the children has the burden
and, further,proof proper proof.of what is the standard of We also

questionhave before us the whether the defendant can raise at the
custody hearing adequatepending representation bythe issue of

hearing.priorcounsel at a

defendant, MaryThe (nowMcDavid Kelley),Case is the mother
children,of two minor James R. Case;McDavid and Martin L. the

plaintiff, Case,Harold W. is the father of Martin L. Case. In 1975
they,the Cases alongwere divorced and with court-appointedthe

guardian children, stipulatedad litem for the that care and“[t]he
custody of the minor children James R. McDavid and Martin L.
Case shall be entrusted to the State Hampshire,of New Division of

stipulationWelfare.” The “Maryfurther stated that M. Case and
Harold stipulationW. Case enter into this expresswith the under-
standing by signing agreement,that theythis giving upare the
right custodyof of theysaid children and againthat will not be

custodyable to obtain unless the Division of Welfare should so
agree Superioror the Court should so order.”
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1976, bring22, petitionafiled to for-the defendantOn March
decree, claimingoriginal now to be a suitablethe divorceward

allegedregain custodyperson of the minor children. She thatto
circumstances,”change includinginbeen “a substantialthere had

gainfulremarriage, employment of herthe herself and newher
children,supportspouse, andfinancial means to the thethe

hearingownership in After a inof a seven-room house Hillsboro.
counsel,defendant, represented bythe who was theat which1977

litem, evidence,presentedguardian ofad and the division welfare
(Peter Bourque, Esq.) recommended and the courtthe J.Master

custody“[p]ermanent of thethat minor children shallordered
Hampshire,State Division of Publicwith the of Newremain

Welfare.”
20, 1979,August petitionthe defendant filed a second toOn

forward, setting supportbring the inmatter forth same factsthe
changed as inof claim of circumstances were contained theher

added, however, allegationspetition. She thefirst that “the
children,Department of Welfare is an unfit custodian for the hav-

ing knowingly neglected proper supervision disregardtheir in of
beingemotional . .physical and well .” and that “she wastheir

hearingrepresented prior byimproperly at the in this matter not
being to take the witness stand in andallowed aid of her cause in

againstrefutation of statements her.” The theseState denied alle-
gations Recognizingtoand moved dismiss. the issuesthat raised
appeared impression,to be of first and that all of the interested

appeal ruling,parties (Cann, J.),intended to an adverse the Court
by interlocutory ruling,a statement of transfer without submitted
the issues to this court.

proofquestionsfirst transferred are who has the burden ofThe
proof.properis the ofin these circumstances and what standard

guardian urge applyThe of welfare and the ad litem us todivision
Cook, 440, 443,in v.the standard enunciated Perreault 114 N.H.

610, (1974), by relationship322 A.2d 612 which established“[t]he
by custody movingnot bethe award should disturbed unless the

affectingparty thatdemonstrates the circumstances the welfare of
greatly strong possi-have been so altered thatthe child there is a

bility will be ifthe child harmed he continues to live under the
arrangement.” arguespresent The defendant the divisionthat of

provinghas the burden ofas custodian of the childrenwelfare
doubt, _,v.State Robertbeyond reasonable H.a 118either

convincing713, by(1978), or clear and evi-N.H. 393 A.2d 1387
382,H., (1979),dence, 402 A.2d 169 thatIn re Brenda 119 N.H.

custody.be deniedthe mother of the children should
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shortlynote supra,We that after our decision in In re Brenda H.
signed 831, 1979, 361,the Governor law Billinto House Laws ch.

which, (“Delinquentis now Children”)codified in RSA ch. 169-B
(Supp. 1979) (“Child Act”) (Supp. 1979).and ch. 169-C Protection

generally Bianco,Harkaway, Leidinger Barry, Hamp-See & New
Overview, 45,shire 21Juvenile Justice Code 1979: An N.H.B.J.of

(1980). 1979) legislature(Supp.45-49 In RSA 169-C:13 the stated
petitioner prove allegationsthat thehas burden to the in“[t]he

support petition by[neglect] preponderanceof a of thethe evi-
dence.” See 21 N.H.B.J. at 70 n.67.

Although principles priorthe indelineated these cases and
(Supp. 1979)the standard set forth in RSA 169-C:13 instruc­are

any involving rights parents children,tive ofto discussion the and
relationshipsthe circumstances and involved in these cases and

(Supp. 1979) appliesthose RSAto which 169-C:13 differ from the
appliedInfacts before Perreault courtus. the the welfare-of-the-­
parentchild to a instandard situation which a of a child was seek­

ing custody bya modification of a award which the was inchild
custody beyond-a-reasonable-doubtparent.the of the other The

H._imposedstandard on the division of welfare in Robert
Furthermore,proceeding.arose in the context of a termination the

clear-and-convincing proof placedstandard of on inthe State
H, superseded by preponderance-of-the-evidenceBrenda now the

(Supp. 1979), appliedstandard set forth in RSA 169-C:13 to child-
neglect proceedings (currentch.under RSA 169 version at RSA

bar, however,(Supp. 1979)). parent,ch. 169-C In the case at one
party stipulation custodywho a towas a that ofentrusted the her

State, superiortominor children the now seeks to have the court
custodyreinstate in her because she claims to tobe suitable take

responsibilities parenting allegedlyon the of and because the State
neglecting supervisionis the of the children.

emphasizedfrequently“The hasCourt importancethe of
family. rightsthe The to conceive and raise one’s chil-

‘essential,’dren have been rightsdeemed .. . ‘basic civil
man,’ ‘[r]ightsof . . precious. and far more . . . than

property rights.’ ... ‘It is cardinal with us that the cus-
tody, andcare nurture of the child reside first in the
parents, primarywhose function and freedom include
preparation obligationsfor supplythe state can neither

integrity. . familynor hinder.’ . The of the unit has
protectionfound in the Due Process Clause of the Four-
Amendment, Equalteenth . . . the Protection ofClause
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Amendment, . and the Ninth. .Fourteenththe
Amendment.”

Illinois, 645, (citations omitted).(1972)Stanley 651405 U.S.v.
rights parents held to be natu-family of over it areand the“The

meaningessential, rightsral, the of Newand inherent within
Constitution, I,part v. Robert H.Hampshire 2.” Statearticle

W.,716, 1389;_, see In re IreneA.2d at118 N.H. at 393
Curtis,123, 125, 24, generally(1981). TheA.2d 26 SeeN.H. 427121

DisputesCustody FosterPsychological in BetweenParent Doctrine
Parents,Biological OF L. & Soc. PROB.16 COLUM. J.andParents

149, (1980).158-59

1979) legislature provided that(Supp. theIn RSA 458:17
custody divorce],[upon themaking any . .relative to .order“[i]n

parentsgive any preference of of theto either theshall notcourt
may intoparent’s court takesex and theof thechildren because

byany children.” Fur­preference . . .shown [the]consideration
controllingthermore, paramount consideration [inand“[t]he

custody] involved.”awarding welfare of the childrenis the overall
151,436, 436, (1973);Pozzo, A.2d 152113 309Pozzo v. Del N.H.Del

562, 569, 1,Shaw, 121 (1981);N.H. 432 A.2d 5v. Cha­see Brauch
787,867, (1979).Mintz, 865, A.2d 788119 409v. N.H.san

Although not involve an initialin this case dothe circumstances
parent’s attemptedcustody, modifica­theof naturaldetermination

incustody by placedwas the cus­the childof a decree whichtion
tody presumption of the constitution­a in favorof the State raises

conclude, however,rights thatally parent.the Weinherent of
cases,neglectrights abuseparental termination or andinunlike

unambigu­here,moving partyparty she to anbecause was athe
State,entrusting custodystipulation to theous and conclusive

proof.ofmust bear the burden

custody topresumption parentalof leads usin favorThe
place too aPerreault standard would harshconclude that the
movingmoving partyparty the is ain cases whenon theburden

Accordingly,custody non-parent.seekingparent from ato obtain
proveparentthe not that “the circumstancesin such cases need

greatlyaffecting so thatof the child have been alteredthe welfare
strong ifpossibility child will be harmed he con­is thethere a

Cook,arrangement.”present Perreault v.to live under thetinues
443, Rather, provethe322 A.2d 612. mother must114 N.H. at at

caringcapable her and no harm willshe of for child thatthat is
(Supp.custody.if in RSA 169-C:23child it is herbefall the Cf.
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1979). attemptedthisBecause case involves the modification of a
custody finality parentaldecree and the ofnot the termination of
rights, _, 716,RobertState v. H. 118 atN.H. 393 A.2d at
1389, and, moreover, proof parentthebecause burden of is on the

State, satisfy byonand not the the mother must her burden clear
evidence,convincing by beyondand not evidence a reasonable

doubt.

questionThe ussecond before is whether the defendant
may byproperly representedraise the issue of whether she was

hearing bringcounsel at onthe 1977 the motion to forward the
divorce The defendant thisdecree. raises issue to seek the intro­

changedduction of predatingevidence of circumstances the 1977
hearing pending hearing attemptedat the on the modification of

custody Specifically, allegedthe decree. the defendant in her
1979,August 20, petition bringto forward that:

improperly represented prior hearing“she was at the in
beingbythis notmatter allowed to take the witness

stand in aid of her cause and in refutation of statements
against her.”

Although broughtnotthe defendant has a formotion a new trial
526, petition bring mayunder RSA ch. her to forward be

Magoon Co.,Eng.as aconstrued such motion. See v. New Power
367,366, 366, (1961);103 N.H. 172 A.2d 367 Bricker v. Scevacf.

Speare 709, 711,Hosp., 623,115 (1975).N.H. 350 A.2d 625 Accord-
526:1,ing may granted anyto RSA new trial be in case when“[a]

accident,through justicemistake or misfortune has not been done
hearing equitable.” Consequently,and a befurther would if the

526:1, maydefendant meets the standard enunciated in RSA she
present hearing.be entitled to notevidence introduced at the 1977

note, however, although priorWe that this evidence of circum-
may helpful custody,tostances be the court’s determination of under

above, presentthe standard enunciated the circumstances of the
Shaw,parties 562,most relevant.are the See Brauch v. 121 N.H.

574-75, 1, (1981).432 A.2d 8

Remanded.

Douglas, Batchelder, JJ., sit;Brock and did not the others
concurred.


