
653

Hillsborough
80-323No.

WeareTown of

v.

Paquette a.&W.of ArthurEstate

Paquette a.&W.of ArthurEstate

v.

& a.Alice Edmunds

5,August 1981



654

Fernald, P.A.,Brighton, Hampsey Peterborough (Silas& ofTaft
Little, III, orally),on and thebrief for Town of Weare.

Sullivan,Malloy (James Jr.,Barry,of& Manchester J. on "the
Pletcher,orally), Londonderrybrief (Bruceand and Larson of& R.

brief), PaquetteLarson on the for the Estate of Arthur W. and
Marguerite Paquette.F.

Palmer, Jr., Weare, by orally,John ofE. brief and for Alice
Edmunds.

P.A., (LloydHenderson Antrim& of N. Henderson onHatfield
orally), Douglas Hatfield,the brief and for S. Jr.

appealPer This separatecuriam. involves two actions to
rights parties parceldetermine the of the various to a of land in

triangular,parcel roughly byWeare. The is on thebounded east
by Road,Route the highways77 and on west Hill theOak with two

coming together to form an inverted “Y” northat the end of the
property. triangleapex prop-At the of onthe the north end of the
erty are a andhouse connected barn.

acquired question,In property1944 Bertha Butler the in and
DouglasAttorneyshe lived untilthere she died in 1974. Hatfield

appointed property putwas theadministrator of estate. The was
14,up public 1974,for sale at a auction held on October and was

ultimately bypurchased Marguerite Paquette.andArthur Some-
prior signing agreement,purchase-and-saletime to the of the Alice
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Attorney inform him that shetoHatfieldcontactedEdmunds
property.portion of theunspecifiedanowned

endin schoolhouse that lies at the southlives aAlice Edmunds
sometime in the mid-property. The school was builtof the

any conveyancecentury, towas no evidence ofbut therenineteenth
1933,before andThe school was closedschool district.the Weare

and her now deceased husband1942 Mrs. Edmundsfrom 1934 to
1942,Infrom the Town of Weare. theschoolhouseleased the

district,building schoolpurchased from the WearetheEdmundses
Villageconveyedreceiving quitclaim the “Dearborndeed thata

privileges appurtenancesand there-. . . with all theSchool-House
belonging .”...unto

propertyEdmunds’ interest in theBecause the extent of Mrs.
undetermined, agreementPaquette purchase-and-salethe waswas

Lot,” addingby excluding by pro-“the School House andmodified
guaranteethe seller would a marketable title and havevisions that

questionThe of Mrs. Edmunds’ inter-the boundaries established.
resolved, Attorneyproperty and Hatfieldin the was never con-est

Paquettes by fiduciaryveyed property to the deed datedthe
15, 1974, using description byin whichthe the deedNovember

acquiredhad title.Bertha Butler
theyShortly Paquettes purchased property, placedtheafter the

gravel roadway the north end of theseries of obstructions in a ata
a cut-off between Route and Oak Hilllot that had been used as 77

brought enjoinresponse, petitionIn the Town of Weare a toRoad.
obstructing cut-off,Paquettes which the town claimedthe from the

by Paquettespublic right-of-way prescription.a The thenwas
againstbrought petition quiet Alice Edmunds and Attor-a to title

ney Hatfield.
superiorin court.for trial thetwo actions were consolidatedThe

view,trial,three-day the Masterwhich included a {CharlesAfter a
Esq.) report certain find-Gallagher, a in which he madeissuedT.

enjoin-ings court issue a decreerecommended that theof fact and
right-of-wayinterfering public ining Paquettes with thefromthe

cut-off, parcel the “School-quieting in a of land known astitlethe
Edmunds, dismissing Paquettes’ andthehouse Lot” in Alice

other, renderingdamages against andfor eachclaimsEdmundses’
{Flynn, J.)Douglas Superiorjudgment The Courtfor Hatfield.

report decree in accordanceapproved master’s and entered athe
with it.

verdict, uponPaquettes whichThe filed a motion to set aside the
hearing. report,the master held a The master issued a second

proposing reportto the initial and reeom-certain amendments
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Bean, J.,mending approvedthe be report.that motion denied. that
Paquettes brought appeal.The then this

Paquettes’ arguments concerningWe first consider the the mas-
finding right-of-waypublicter’s that the cut-off was a established

argueby Theyprescription. that there is insufficient evidence to
finding. disagree.support master’s Wethe

prescriptive right-of-way,toIn order establish a the town
“twenty years’ adverse,required continuous,was to show uninter­

question.rupted Williams,of the . .” inuse land . Arnold v. 121
334,333, 155, (1981); Babcock,N.H. 430 A.2d 156 Williams v. 116
823,819, 1166, (1976). long­N.H. 368 A.2d 1170 No fiveless than

theytime residents of the oftown Weare testified that had used
the cut-off themselves and had othersobserved use it since at least

public1934 theand that road had never been closed to the until
Paquettesthe erected barriers in 1975. Several of the residents

also to town thetestified maintenance of cut-off. This evidence
supports finding publicthe master’s that the cut-off had become a
way by prescription by Paquettestimethe the tried to block its
use.

seriously disputePaquettes there has beenThe do not that
twenty years’ and adverse use of the cut-off but rathercontinuous
argue tois evidence establish the exact loca-that there insufficient

contention, theysupport relyright-of-way. In of that ontion of the
1975,testimony agent 1960 to who statedthe of Weare’s road from

earlyin the 1960’s or 1970’s he did road workthat sometime late
and, Butler,by agreement orig-theon the with Mrs. movedcut-off

that,They equivocal findingpath. master’sinal also cite the “[t]he
readily apparent, proba-is not ... itlocation of old cut-off butthe

bly lay inthe area the recommended decree.”within described

isIt true that in order highwayto establish by pre­a
scription requiredtown publicthe was alongto show use a definite

specificand line of travel. 39A Highways (1976);C.J.S. 6 2 G.§
Prop­Thompson, Commentaries on the Modern Law of Real

erty 342, (1980). slight214at But§ deviations in linethe of travel
do not thedefeat town’s claim. Highways (1976);39A C.J.S. 6§ cf.

Bucklin, 73, 79,Hoban 362,v. 88 N.H. (1936).184 A. 366 The
Paquettes alleged, anyhave not record,nor is there inevidence the

public’sthat the substantiallyline of travel perioddeviated in the
earlybetween Bythe public’s right1930’s and the 1960’s. 1960 the

alreadyto use the cut-off had been established. See RSA 230:1. The
changed bylocation of the road agreementwas after that time

Butler,with property.Mrs. then Paquettesthe owner of the The
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cut-off,challenging the basedthe location ofestopped fromare
agreement. High-predecessor in 39A C.J.S.title’s Seeupon their

(1976).ways 6§

inallege erred admit­Paquettes that the masteralsoThe
showing whichphotograph the cut-offting evidence a 1907into

ofthe locationdid not showand whichnot be authenticatedcould
Assuming arguendo that admis­in to the house.cut-off relationthe

error, prejudicialphotograph error was notwas suchofsion the
merely supportive or cumulative.wasbecause the evidence

theAccordingly, that cut­find the determinationwe that master’s
byby supportedway prescription ispublica establishedoff was

a matter of law. See Summitnot erroneous asevidence andthe
Const., Inc., 203, 206,Electric, Pepin 121 427Brothers N.H.Inc. v.

505, (1981).A.2d 507
appealPaquettes’ of the trial court’s decreeWe consider thenext

in Edmunds. Thequieting the Lot” Mrs.title to “Schoolhouse
finding that Mrs.was based on the master’scourt’s decree

bygained possession.to lot adverse Accord-had title theEdmunds
argumentsonly find-ingly, relative to thatthosewe need address

argumentsPaquettes’ing concern with theand need not ourselves
validity from thethe Town of Weare andof deeds fromabout the

Weare school district.

by posses­In to claim of title adverseorder sustain her
sion, years’ “adverse,required twentytoMrs. Edmunds was show
continuous, uninterrupted Hewes v.use of the land” she claimed.

32, 33, 1144,Bruno, (1981) (quoting Page424 1145121 N.H. A.2d
374, 767,Downs, 373, (1975)).115 She was341 A.2d 768v. N.H.

required putthat of use was sufficient toto show the nature her
beingon an made to thethe owner notice that adverse claim was

1942,that,property. Id. The from therecord demonstrates
TheypropertyEdmundses the as if it their own.treated were

improvements, purchasedpremises,maintained the made and even
adjacent garage.parcel of on Thean land which to build a Weare

agent when he work on Oakroad testified that did construction
permissionin late 1960’s he asked Mr. Edmunds’Hill Road the

niece,changes driveway. Butler’sabout to his Mrs. Katherine
Samuels, father, predecessor intestified that her Mrs. Butler’s
title, gardenpermission plantof the to a in anasked Edmundses

All ofbetween schoolhouse the Butler house. that evi­area the and
finding that, 1974,1942dence reinforces the master’s from to the

property inas their own and used it suchEdmundses claimed the
waya that others would understand that an adverse claim was
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Thompson,being generallymade. See 5 G. Commentaries on the
Property (1979).Modern Law of 2546Real §

Paquettes question the in theThe also manner which master
They arguedetermined the boundaries of the “Schoolhouse Lot.”

that, Henryprior up planto the time drew a for the TownAmsden
thingWeare,of as Athere was no such a “Schoolhouse Lot.” sketch

plan opinion,shown the thisof what is on Amsden is attached to
only. record, however,purposesfor The containsillustrative the

Osborne,testimony of Gordon who went to the Dearborn School in
1900’s, schoolyard clearlyearlythe who recalled that wasand the

delineated, go beyondand thethat students were not allowed to
plan,the shownindicated boundaries. When the Amsden Mr.

depictedOsborne stated that the area as the “Schoolhouse Lot” was
schoolyardrepresentationa fair of the he it.as remembered Mrs.

plan thoughtEdmunds also testified that the outlined the area she
purchasedshe 1942 shehad in when received a deed to the school-

support findingtohouse. This evidence is sufficient the master’s as
occupied byto the and thearea claimed first school district and

Property.bythen Mrs. Edmunds. See 3 American Law of §
15.3(b) (A. 1952).Casner ed.

findingThe master’s acquired onlythat Mrs. Edmunds the
by possession by“Schoolhouse Lot” supportedadverse is Mrs.

that,testimony althoughEdmunds’ she used the area behind the
schoolhouse, permission.she sodid with Mrs. Butler’s In other
words, although mayuse ofher the area behind the schoolhouse

throughouthave been the yard,same as that the rest of the she
permission, adversely. use,used it with the owner’s and not That

therefore, ripen by possession.could never into title adverse
Williams, 334,Arnold v. 121 N.H. at 430 A.2d at 156.

arguePaquettesThe refusingalso that the trial court erred in to
testimony regardingadmit into evidence a inconversation which

Gladden,Lillian trial,waswho deceased at the oftime stated that
aunt, Butler, gaveshe knew that her permis-Mrs. the Edmundses

sion into live the schoolhouse. The master excluded the evidence
except purposes groundfor rebuttal hearsayon the that it was and

anydid exceptionnot fall within Relying Piperto the rule. on v.
Fickett, 631, (1973),113 N.H. 312 Paquettes argueA.2d 698 the
that the statement is admissible as a statement of a deceased
person.

Any testimony of a conversation with Lillian Gladden would be
hearsay knowledgedouble because her allegedof Mrs. Butler’s

agreement with the Edmundses would itself be derived from hear-
say. Scarlett, 37, 42, 25,See State v. 121 (1981).N.H. 426 A.2d 28
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exception to thetestimony as anis admissibleWhether
Hudson,determine, v.Statecourt tohearsay is for the trialrule

255,11, (1981), we will not disturb6, 257 and425 A.2d121 N.H.
clearly Id.to be erroneous.we find itunlessdeterminationsuch a

intocase, the statement evi­refused to admitmasterthis theIn
self-serving. was an heir ofLillian Gladdenwasitbecausedence

gaveAny her aunt Mrs.she made thatstatementButler.Bertha
in herin would bepermission to the schoolhouseliveEdmunds

master,enlarge Thethe estate.it wouldbecauseinterestbest
charac­therefore, lacked “thethat the statementcould have found

reliability [justify]. . itsand that .ofteristics trustworthiness
Ebelt,hearsay 121rule.” State v.exception thean toasadmission

Fickett,146, 29, Piper v. 113143, (1981); see31427 A.2dN.H.
632, no in master’sfind error theA.2d 699. We312 atN.H. at

consequent itto admithis refusalof the statement andassessment
into evidence.

Paquettes’ argument theNext we address the that master erred
Attorneyfinding againstin that their Hatfield was frivolous.suit

glean they brought againstpleadings, suitFrom the we that
Attorney Hatfield for his failure to establish the boundaries of

agreed purchase-and-sale agree-property, he to do in thetheir as
damages, Paquettes sought hiringAs the the cost of theirment.

found, however,surveyor Theown to establish boundaries. master
Eaton,attorney,Paquettes, through previoustheir Mr.that the

requirement they acceptedhad deed thatwaived that when the
findingdescription iscontained the as the Butler deed. Thatsame

Althoughsupported by Attorney testimony.Hatfield’s Mrs.
Paquette requirement,never thattestified that she waived the

testimonythe inmaster was free to resolve conflict in favor of
748, 750,Attorney Bateman,MurphyHatfield. v. 121 N.H. 433

1330, (1981).1332A.2d

existed,testimonyThe that such a conflict in the how­fact
ever, against AttorneyPaquettes’theus to conclude that suitleads

disputea valid overwas not frivolous but was based onHatfield
findingrequired Theto the boundaries. master’swho was establish

against was frivolous after Mrs.case Mr. Hatfieldthat “[t]he
trial,Paquette’s presentationfor atevidence was assembled

testimonyincluding which substantiated Mr. Hatfield’sher own
clearlyevery important respecttestimony . . .”in is erroneous. We

finding Paquettes’the suitreverse the master’s thattherefore
frivolous,against Attorney will not overturnHatfield was but we

dispute Attorneyin Hatfield’s favor.the resolution of themaster’s
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Finally Paquettes’ argumentwe consider the that the master
refusing grantinerred to their motion to set aside the verdict and

that,aorder new trial. The basis for the motion was after the
issued, Paquettes Eaton,initial decree Attorneythe contacted who

requirementindicated that he had never waived the that the seller
They signedestablish the boundaries. have asubmitted statement

by Attorney toEaton that effect.

It is within the trial court’s discretion to decide
grant newlywhether to a new trial based on discovered evidence.

904, 906,Kelly, 820,State v. 120 (1980).N.H. 424 A.2d 822 The
moving party failingmust establish that he was innot at fault to
discover the evidence at the earlier trial. Id. The evidence offered
by Paquettes requirement.the does depositionnot meet this aAt

years trial, Attorneyheld almost three before Hatfield described
his efforts to attemptedestablish boundaries. He testified that he

boundaryto arrive at a Paquettes throughsettlement with the
attorney' that, partiestheir and when the were tounable reach an

agreement, convey “exactly got, byhe offered to Iwhat the exact
description myin Attorneydecedent’s deed.” He stated that Eaton
agreed propositionto that acceptableand that it was to Mr.
Paquette knowledge. Paquettes, therefore,to the best of his The

put long Attorneywere on notice before trial that Hatfield under­
obligationstood bythat his to establish boundaries was waived the

Paquettes’ acceptance containingthe descriptionof deed the same
as the Butler deed. We find no abuse of in thediscretion master’s

grantrefusal to a new trial.
Paquettes’ arguments onlyThe marginallyother are relevant to

appeal decree,their of the trial court’s and we find no need to dis-
cuss Thethem. decision of the trial court is

Affirmed.

King, C.J., J.,and Batchelder, sit;did not the others concurred.
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