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Personnel Commission
No. 80-336

Wayne H.In re Brock

5,August 1981

Smith, attorney generalGregory (Andrew Grainger,H. R. assist-
attorney general, by orally),brief andant for the Laconia State

School.
Murtha, counsel,general Employees’Linda L. State Association

Inc., Cleveland, Bass,Hampshire,of New and Waters & of Con-
(Ms. andcord Murtha Robert T. Clark on the brief and Ms. Murtha

Wayneorally), for H. Brock.

Brock, appeal (RSA 541)J. This is an ch. from an order of the
HampshireNew Personnel Commission that reversed the decision

superintendent dischargeof the Laconia State School to one of the
employees alleged patientsschool’s for abuse of and failure to

report commission,patientof hearing,incidents abuse. The after a
Waynefound “that patientBrock did not himself abuse the in

question, present employee] forciblybut he was when [another
bathingheld the head of a resident water inunder the course of

report superintendent,him” and failed to to thethe incident in vio-
oflation section 6 of Laconia State School Rule No. 62878. The

determined, however, postedcommission becausethat the rules of
adequately place employeesthe Laconia State School do not on

report patientnotice that their failure to incidents of abuse can
dismissal, onlyresult in suspendedautomatic Brock could be for
discharged.four months and not We reverse.

1980,April Wayne Brock,In employee servinga classified State
supervisory position School,in a at the Laconia State was notified

employmentthat his was terminated. The school advised him that
dischargethe decision investigationto him had been made after an

allegations patientinto physicallythat a at the school had been
According school, investigationabused. to the the revealed that

present employeeBrock had been when another held a resident’s
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had,perioda of time. That resident at anunder water forhead
seeingtime, his twin brother drown.trauma ofearlier suffered the

head-dunking allegedepisode, the school thatto theIn addition
employeesame had also trained the res-was aware that theBrock

head on command. Because Brock hadident to strike his own
abuse,report employmentof his was termi-to this incidentfailed

posted policyschool’s rule No. 62878.nated in accordance with the
part:pertinentinThis rules states

“POLICY
byCorporal punishment and abuse of residents either

by neglect prohibited.direct intent or shall be Abuse
variety unacceptable employeeincludes a wide of behav-

”iors .. .[sic].

proven employeesWhen is that other4. it observed
same,abuse/neglect report appropriate dis-but failed to

ciplinary up includingbe taken to and sus-action shall
pension or termination.

Any neglect reported,6. abuse or shall be inmatter of
designeewriting Superintendentto the or withinhis/her

twenty-four (24) the incident.”hours of
(Emphasis added.)

specificallyHampshireThe New Personnel Commission ruled
that, expressly provide for thebecause section 6 does not automatic
discharge employees requirement reporttoof who violate the inci-

abuse, Wayne dischargeddents of residents’ Brock could not be
though very neglecteven his conduct a serious of“eonstitute[d]

responsibilities supervisor.” (Emphasis added.) rulingas a Its[his]
VIII,uponbased of thewas Rule Section 3-A Rules of the

Personnel,Department provides employee mayof which that an be
discharged that, itself,postedfor the of a rule in“[violation

discharge.”ofwarned automatic
decision,After the commission rendered its the school filed a

rehearing pointingmotion for out 4 ofthat section Posted Rule No.
providedoes62878 that:

proven employees“4. When it is that other observed
abuse/neglect same,report appropriatebut failed to dis-
ciplinary up includingaction shall be taken andto sus-
pension or termination.”

(Emphasis added.) argumentThe commission thisconsidered but
change opinionrefused to its decision because it was of the that
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discharge4section “does not warn of automatic since less severe
disciplinary contemplated.”forms of action are After the commis-

order, appealedsion issued its final the school to this court. RSA
541:6.

appealOur task on is to determine whether the commission’s
providedecision that Rule No. 62878 does not for dis-automatic

charge clearlyis unreasonable or unlawful. RSA 541:13.
specific provision postedThe of Rule No. 62878 at issue states:

proven employees“When it is that other observed
abuse/neglect same,report appropriatefailedbut to dis-
ciplinary shall up includingaction be taken to and sus-
pension or termination.”

Only reading(Emphasis added.) provisiona casual of this is
required employees reportfor one to determine that who fail to

subjectresident abuse are to termination. Section 4 of Rule No.
clearly provides employees reportthat62878 who fail to resident
may rulingbe terminated. We hold theabuse that commission’s

discharge4 inthat section does not itself warn of automatic is
clearly and, accordingly,erroneous as a matter of law we remand

personnel proceedingscase to thethe commission for further con-
dutyopinionsistent with this and with the thethat State assumes

protection, safekeeping,in the and humane treatment of ofcitizens
presentlywhothis State are residents at the Laconia State School.

Reversed and remanded.

Batchelder, J., sit;did not the others concurred.
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