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yet transpirednotSalem, hasevents whichofa seriesofTown
occur.must

law,interesting questions inraises ofpetitionWhile the
any by thisposture case at this time decisionof theof theview

simplyplaintiffs’ would constituteclaimthe merits of theoncourt
cases, hypotheticalupon set of factsbased aas to futureadvice

IV, declaratoryquestions Actions forarising and a and b.of IIout
justiciableto controversies of suffi­judgment should be confined

byreality theimmediacy as to warrant action courts.andcient
future,inis made aapplication for a license theevent anIn the

declaratory judgment may be filed.petition fornew

Dismissed.

Batchelder, sit; Lampron,JJ.,Bois, did not Ret.Brock and
assignment.C.J., by specialsat
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Smith, (Martha Gordon,Gregory attorney general attorney,V.H.
orally),on the brief and for the State.

Reams, (JamesKalil of& North wood M. onReams the brief and
orally), for the defendant.

Brock, defendant,In this psy-J. criminal case the a licensed
chologist, charged committing aggravatedwas with felonious sex-

counseling patients,ual ofassault while one his RSA 632-A:2 VII
(Supp. 1979). by jury County Superiortrial in theA Strafford

J.)(Mullavey, guiltyaCourt resulted in verdict of on the lesser-
assault, (Supp. 1979).of sexual RSAincluded offense 632-A.4
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alleges the trial court com-appeal, thatthe defendantthisOn
dismiss thedenied his motion to aterror when itreversiblemitted

provefailed to eitherthe State hadof the case becauseclose State’s
engaged medicallyinpenetration the wasor that defendantsexual

addition,treating the In thetime of assault.victim at thethe
challenges proprietythe of the trial court’s decisionalsodefendant

charge jury offense and claims thaton the lesser-includedtheto
fourteen-year-oldfailing inquireby into theerred tothe trial court

testify.competency to We affirm.victim’s
During year, employedschool Dr. vonKlock wasthe 1977-1978

victim, boy,fourteen-year-oldpsychologist. The aa schoolas
special classes because he wasschool’s educationattended the

capacitythought suffering problems. In his theasto emotionalbe
weekly counselingpsychologist, had sessionsthe defendantschool

year.during in ofschool Later the summerwith the victim the
seeing private patient1978, began as a onthe the defendantvictim

counseling placeweekly at thesessions took defend-a basis. These
1978,16,August duringcottage or abouton Bow Lake. Onant’s

sessions, to intodefendant asked the victim comeone of these the
bedroom,they inwere the the defendanthis bedroom. When both

wearing anypants; underwear. thisoff he was not Attook his
victim, beganpoint, laythe on bed with the to rubdefendant the

legs eventually removed the victim’sthe victim’s abdomen and and
removed,pants. pants thethe victim’s were defendant mas-Once

onfellatio him.turbated the victim and then committed
argument is the trial court inThe defendant’s first that erred

againstdismissing chargesnot the him because the State failed to
prove penetration.” first moved to“sexual The defendant dismiss

case, thethe close of the at which time court denied theat State’s
Later, case, prosecutorthe ofmotion. at close the defendant’s the

agreed penetration had beenthat sexual not established and
requested charge assault,a on of sexualthe lesser-included offense

(Supp. 1979).RSA 632-A:4

1979)(Supp. personUnder RSA guilty632-A:2 is of a“[a]
felony engagesclass A if he penetrationin sexual with another

person forth in thevariety.” set statute.. . under a of situations
penetration” (Supp.“Sexual 1979),is defined in RSA 632-A:l V

which states:
“ intercourse,penetration’ means sexual cunni-‘[s]exual
lingus, any any part... or intrusion of of... thefellatio

body genital openingsactor’s . . the or. into anal of the
body.”victim’s
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added.) trial, during case,(Emphasis At the theState’s victim
clearly “placed my penis intestified that the defendant his mouth.”

apparent describingisIt that the victim was an act of fellatio
statutory penetrationwhich is included in the definition of sexual

1979).(Supp.forth Ifset above. RSA 632-A:l V the victim is
upon per-forced to commit fellatio the defendant or the defendant

victim,upon statutoryforms the act the the act falls within the
Scott, 996, 997,penetration.definition of sexual State v. 117 N.H.

1092, State,(1977);380 A.2d 1093 see Pruett v. 463 S.W.2d 191
(Tex. 1970). Accordingly,Crim. the defendant has little reason to
complain felony charge against droppedthat the him was at the
request onlyprosecutor chargeof the and that the misdemeanor

jury’swas forsubmitted the consideration.
againstargument chargesThe defendant’s next is that himall

should have been dismissed at the close of the State’s evidence
presentedbecause there was no evidence that he was an “actor

engage[d] in the medical treatment or examination of the victim in
medicallypurposes recognizedor for which are nota manner as

acceptable,” (Supp. 1979),ethical or RSA 632-A:2 VII at the time
urging argument, pointsof the incident. In this the defendant out

doctor,psychologist,that he is a not a medical and that there was
testimonyexpert prove type medicallyto what of conduct isno

unacceptable.unethical or
ruling argument engagedIn that the defendant’s that he was not

in medical treatment or examination of the victim isthe without
merit, medicine,practicingmindfulwe are of the definition for

legislatureadopted by our in RSA 329:1.
“Any person regarded practicingshall be as medicine . . .

diagnose, on,operate prescribewho shall for or otherwise
ailment,any physicalhuman or mental.”treat
added.)(EmphasisRSA 329:1.

(Supp. 1979)language VII does notof RSA 632-A:2The
surgeonsapplication physicians and under RSA ch.limit its to

ruling, requires onlyVIIIn so we hold that RSA 632-A:2 that329.
“engage[d]be in the medical treatment or examination ofthe actor

say ampleit to that there. . . .” Suffice wasthe evidencevictim
reasonablyjurypresented the from which it could concludeto that

engaged in the medical treatment or examina­the defendant was
clearly notthe victim in this case. It was error for the trialtion of

deny to the extent that itto the defendant’s motion to dismisscourt
argument.onwas based this

defendant’s claim that there was no evidence concern-The
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treatinging accepted professionalor the standards forhis status
testified, effect,The victim inpatients is also without merit. that

psychologist, psy-held himself out as a and anotherthe defendant
thereof,propriety,chologist professional ortestified as to the lack

complained inthe acts of this case.of
argument is that the trial court erred inThe defendant’s next

assault, (Supp. 1979),ruling was aRSA 632-A:4 lesser-that sexual
instructing jury. aggravatedin so the Theoffense andincluded

charge, (Supp. 1979),VIIassault RSA 632-A:2sexualfelonious
although, pre-dropped by prosecution for the reasonsthewas

discussed, permissible chargeviously forhave been thatit would
go jury.to theto

A lesser-included offense is necessarilyone which “must
greaterin O’Brien,be included the . . .” offense. State v. 114 N.H.

233, 235-36, 783, (1974).317 A.2d 784 It is the defendant’s conten­
assault,tion that sexual (Supp. 1979),RSA 632-A:4 is not a lesser-­

aggravatedincluded assault,offense of felonious sexual RSA 632-­
(Supp. 1979).A:2 questionTherefore the becomes whether a

person necessarilymust commit the crime of sexual assault before
aggravatedhe can commit felonious sexual assault. The distin­

guishing feature between the two personcrimes is that a must
penetration,”commit “sexual RSA (Supp.632-A:1 1979),V to be

guilty aggravated assault,of felonious sexual (Supp.RSA 632-A:2
1979), guilty assault,but to be of sexual (Supp. 1979),RSA 632-A:4

onlyhe need commit sexual contact under circumstances set forth
in RSA (Supp. 1979).632-A:2 The challengedefendant does not the
trial court’s instruction that at the time of the offense “sexual con­
tact” was defined as touching“the intentional of another’s sexual

legislatureparts.” changedor intimate The has since this definition.
(Supp.See RSA 1979).632-A:1 IV Notwithstanding the defendant’s

argumentsstrenuous contrary,to the anywe are unaware of
by personmeans which a could penetrationcommit sexual without

engagingfirst in sexual contact. State is entitled“[T]he to have the
lesser included offense instruction jurysubmitted to the if the evi­

justifiesdence Howland, 413,it.” State 416,v. 119 N.H. 402 A.2d
188, (1979). Accordingly,191 we hold that the trial court did not

charging juryerr in the on the lesser-included offense of sexual
assault.

argumentfinal is that the trial courtThe defendant’s
law,not, fourteen-year-oldof determine that thecould as a matter

competent testify because no examination of the vic­victim was to
by disagree.the court. Wetim was undertaken

Although testify hearingthe victim did not at the to determine
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competency testify,his produceto the State did psychia-a child
trist who boy’stestified as to the abilityemotional health and

testify.to No claim has been made psychiatrist’sthat the child tes-
insufficient;timony rather,was the defense claims that the court

personallymust conduct its own examination of the victim in such
Only recently,cases. we stated that an abuse of“[a]bsent discre-

tion, where there is supportrecord evidence to the court’s deter-
competency, findingmination of respectedits will be here.” State

John, 61, 62-63, 1126,v. St. 120 N.H. 410 (1980).A.2d 1127 In this
case, is supportthere record evidence to determination,the court’s

counsel,and although givenwe note that opportunity so,an to do
declined to call and examine the victim himself.

Affirmed.

Batchelder, J., sit;did not the others concurred.
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