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Per This case arises out ofcuriam. the installment ofsale an
X-ray by plaintiff, X-Ray Company,machine the H. G. Fischer
Inc., defendant,to the William H. Meredith. After the defendant

making payments allegedceased installment because of indefects
machine, plaintiff broughtthe unpaidthe suit to recover the bal-

counterclaimed, allegingon the machine. Theance defendant
warranty acceptance.breach of and revocation of The Master
Carignan, Esq.) rejectedA. the defendant’s counterclaims{Robert

judgment plaintiffand recommended that be entered for the in the
$9,758.84. Superior {Souter, J.) approvedamount of The Court the

recommendation, appealed.master’s and the defendant
plaintiff, corporation doingThe a Florida business in the State

Florida, X-ray equipment.of sells and services The defendant is a
chiropractor X-ray equipmentwho practice.uses in his The

originally practiced chiropractic Hampshiredefendant had in New
but moved to Florida in 1971.

17, 1976, purchased X-rayOn June the defendant an machine
plaintiff. began makingfrom the paymentsHe installment on the
pursuant parties’machine to the retail installment sale contract on

1,August 1976,1976. In October the defendant returned to New
Hampshire State,practice bringingto X-rayresume his in this the

integral part practice.machine with him as an of his
1977,Sometime between June and1976 June the defendant

began experiencing problems X-ray allegeswith the machine. He
power “penetrate” heavythat the machine lacked sufficient to

therebypatients, rendering heavythe patientsfilms taken of
diagnostic purposes.unusable for plaintiffBecause the is not

X-ray equipmentlicensed to service Hampshire,in New the
sought penetrationdefendant problemto have the bycorrected

England-based X-rayseveral different New companies.machine
attempts remedy alleged unsuccessful,These to the defect were

makingand the paymentsdefendant ceased installment on the
1, plaintiffmachine after June 1977. The then presentinitiated the

litigation.
principal appealThe rulingissue on relates to the master’s that

plaintiffwhatever warranties the had made to the defendant
regarding X-raythe machine were unavailable to the defendant
once he had removed the machine from Florida. The master found

X-raythat the defendant’s decision to remove the machine to New
Hampshire sudden, decisive, non-negotiable,“was totallyand the
decision of the defendant” and that the removal of the machine

contrary specific parties’terms ofwas to the the installment sale
Consequently, concluded,contract. the master the defendant had
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knowingly “abandoned his warranties.” The defendant contends
rulingthat this is erroneous agree.as a matter of law. We

authority,We know plaintiffof no nor any,has the cited
supportthat would buyerthe master’s conclusion that a can

merely by removing“abandon” his warranties goods pur­the he
chased from inthe state which the seller does business. Absent a

disclaimer, 382-A:2-316,valid anysee RSA express warranties
by implied warrantymade the seller and an merchantabilityof

goods subjectattach to that are the of a sale. See RSA 382-A:2-­
313, goods:2-314. These warranties relate to the themselves and

byscope course,are not limited in state boundaries. Of a local
plaintiffdealer such as the obligationwould be relieved of its to

repair goodsor goodsservice the once the were removeditself
from the in Nevertheless,area which it sells and services them. the

goodsseller still anystands behind the to the extent of warranties
by law,implied bymade him or anyand he is liable for breach of

regardlessthose goodswarranties of where the are located at the
time of the breach.

contrary compelled by parties’notA is the secu­conclusion
contract,rity agreement sale in which the defendant—installment

agreed X-raynot to remove the machine “from the address or area
specified, prioras herein without the written consent of .the . .

provision merely designed reposses­That is to facilitate[seller].”
by plaintiffsion conditional vendors such as the in the event that

buyer defaults; impose geographicalthe does notit limitations on
the seller’s warranties.

rulingWe therefore hold that the master erred in that the
by taking X-raydefendant had “abandoned” his warranties the

Hampshire. superiormachine to New The case is remanded to the
scopecourt in order for the master to determine the nature and of

warranties, anythe seller’s whether the seller breached of these
warranties, so,and, remedyif the to which the isdefendant

judicial economyentitled. In the interests of and in order to nar-
remand,scope aspectsrow the of the we address certain of these

S.,Raymond 121appeal. In the Matter N.H.Seequestions on of
Pugliese,182, 728,v.414, (1981); State 120 N.H.411, 183430 A.2d

1319, (1980).731, 1321422 A.2d

respect seller,With byto the warranties made the the
parties’ followinginstallment provision:contract contained the

WARRANTIES,“THERE ARE NO EXPRESS OR
IMPLIED, OF MERCHANTABILITY OR OTHER-



711

WISE, THE DESCRIPTIONBEYONDEXTENDING
AND ACCESSORIES.”PROPERTYOF SAID

effectivelylanguage, theusing plaintiff disclaimedtheBy this
particularmerchantability for aand fitnessofimplied warranties

Volkswagen,Beranger382-A:2-316(2); see Collella v.purpose. RSA
description365, (1978). of theInc., In itsA.2d 1283N.H. 386118

however, expressly machineplaintiff warranted that thegoods, the
milli-ampsup at 125 kil-capable producing to 300ofwould be

plaintiffs onlybyThis confirmed the witness atovolts. fact was
designed “puttrial, to out awasthat the machinewho testified

Thus,milli-amps notwithstand-of 300 at 125 KVP.”...maximum
disclaimer, of war-ing had the benefit thisthe defendant stillthe

plain-remand,ranty. determine whether thethe master shouldOn
reasonablyany express warranties which cannotmade othertiff

382-A:2-316(l);to have been disclaimed. See RSAconstruedbe
Ltd., 108,Trading Corp. Ferguson, 297 N.Y.S.2dv. DavidWilson

685, (1968).113-14, 688-89244 N.E.2d

anyplaintiff breached of itsIf the master finds that the
721,Montana, 728,warranties,express see v. 117 N.H. 378Werner

1130, plain­(1977), notified the1134 and that the defendantA.2d
it,discoveringof breach within a reasonable time aftertiff such

382-A:2-607(3)(a), he should then decide what remediessee RSA
Commercialare available to the defendant under the Uniform

Code.
trial, sought acceptance,At the defendant revoke his see RSAto

382-A:2-608, or, alternative, damagesin the to recover for breach
warranty. rejectedof See RSA 382-A:2-714. The master the

revocation, rulingclaim ofdefendant’s that “the defendant never
acceptance question,X-rayrevoked his of the machine in but con-

ruling.daily upholdtinued to use the machine on a basis.” We this

buyeracceptance, notifyIn order to revoke his the must
seller of his intent to do sothe “within a reasonable time after the

groundor should have discovered the for it. . . .”buyer discovers
Montana, 730, (quotingWerner v. 117 N.H. at 378 A.2d at 1135

382-A:2-608(2)). goods buyerbyRSA Continued use of the after he
grounds necessarilydiscovers that he has for revocation does not

revokingpreclude acceptance.him from his HomeSee Mobile Sales
Brown, 1378,Manage., (Ariz. App. 1977);Inc. v. 562 P.2d 1383

Inc., 358, 364-65,Fitzgerald-Hicks Dodge,Welch v. 121 N.H. 430
144, Co.,(1981); Super.A.2d 149 Pavesi v. Ford Motor 155 N.J.

373, 377, 954, however,case,(1978).382 A.2d 956 In this the
alleged earlydefendant knew of the least as as Junedefects at
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machine,1977, makingstopped payments yethe on the andwhen
1979,using machine as of November the date of trial.was still the

Furthermore, although X-ray necessary partthe machine was a of
nothingpractice, indefendant’s there is the record that wouldthe

purchased X-raycould not a newindicate that the defendant have
allegedly plaintiffdefective one tomachine and returned the the

discoveringafter the defects. The sub-within a reasonable time
unnecessary delaystantial and in this case was inconsistent with

and,acceptance presented,of in the circumstances therevocation
remedy. Fargodefendant cannot avail himself now of that See

364,Kearney Corp., Supp.Tool v. & Trecker 428 F.Mach. & Co.
(E.D. 1977).Mich.378

Although revokingis now barredthe defendant from his
may damages anyacceptance, he still recover for breach of war­

ranty plaintiff’s parton the and would be entitled to a set-off in
damages. Accordingly, if onthe amount of those remand the mas­

anyplaintiff byter finds that the has breached warranties made
it, proceed hearingthen to conduct a on thehe should issue of the

damages.defendant’s
argumentplaintiff’s parties’final relates to a clause inThe the

is,providinginstallment sale contract that this contract after“[i]f
default, enforcement,attorney forreferred to an collection or
buyer agrees attorney’s (topayto a reasonable fee be not less than

involved), plus appellate15% of the amount reasonable fees. . . .”
below, attorney’splaintiffAt the trial the master awarded the fees

$1,463.83, represents percentin the amount of which sum 15 of the
judgment plaintiff. plaintifffor the The contends isthat it also

appeal-related attorney’sentitled to fees under the installment sale
contract.

buyerprovisions requiring paythe toContractual
attorney’s in isreasonable fees the event that the contract referred

generallyattorney for or enforcement are valid andto an collection
See, e.g., 3rdenforceable. Zambruk v. Perlmutter Generation

Builders, Inc., 472, (Colo. 1973); Manage­App.510 P.2d 476 Carol
Industries, 270,Baring (Fla.Company So. 2d 272 Dist.ment v. 257

however,provision,App. 1972). purpose isThe of such a toCt.
own,who, through no fault of his is forced to resortenable a seller

rightfully his,legal process which is to re­to the to collect that
may bynotcover the full amount of the debt owed him. It be used

litigation byto occasioned his own fault.the seller finance
case, mayappears defendant well have a validIn this it that the

warranty. plaintiffthat theclaim for breach of If the master finds
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warranty, plaintiff is entitledfor of then the not tois breachliable
hand,If,any attorney’s thefees. on the other master findsrecover

issue,plaintiff then the master shall award theon thisfor the
fees, including appellateplaintiff attorney’s in suchreasonable fees

determine,may pursuant parties’toas court theamount the
contract.

Reversed and remanded.

Batchelder, J., did not sit.
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