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warranty, plaintiff is entitledfor of then the not tois breachliable
hand,If,any attorney’s thefees. on the other master findsrecover

issue,plaintiff then the master shall award theon thisfor the
fees, including appellateplaintiff attorney’s in suchreasonable fees

determine,may pursuant parties’toas court theamount the
contract.

Reversed and remanded.

Batchelder, J., did not sit.
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Smith,Gregory attorney general (Donald Perrault,H. J. assist-
attorney general, Gordon,ant on the brief and Martha V. assistant

attorney general, orally), for the State.
defender,Duggan, appellate by orally,James E. brief and for

the defendant.

Brock, case, defendant,InJ. this criminal the Nelson E. Per-
kins, jury charge aggravatedwas tried before a on a feloniousof

assault, 1979).(Supp. jury acquittedsexual RSA 632-A:2 XI The
charge guiltyhim of that but areturned verdict on the lesser-

charge assault, (Supp. 1979),included of sexual RSA 632-A:4 and
(Cann, J.) sentencing pendingthe Trial Court deferred the defend-

Hampshire Hospital.ant’s evaluation at the New RSA ch. 173-A.
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completed, sentencing hearingAfter the evaluation was a was held
dangeroustrial that theand the court found defendant was a sex-

The sentencedual offender. RSA 173-A:2. court the defendant to
hospital periodunitthe forensic of the State for a of twelve months

placed probation years.period parthim for ofand on a two No of
suspended.defendant’s wasthe sentence

appeal, (1)On this the defendant claims that: it was error for the
imprisonmentcourt to him to thetrial sentence maximum term of

byprovided guiltylaw for the offense of which he was found and
period probationa of whereto none of the commitment was sus-

(2)pended; improperlythe trial court endorsed the victim’s credi-
bility jury; (3)before the there supportwas insufficient evidence to

finding six-year-old competent testify;the that the victim was to
(4) support findingthereand was insufficient toevidence the that

dangerousdefendantthe was a sexual offender.

uponnecessary ofto relate the details the incidentIt is not
charge against inbasedthe defendant wasthe criminalwhich

note, however,appeal.of his We do thatdiscuss meritsorder to the
signed the whilepolice confession from defendantobtained athe

trial,investigation. was atThe confession introducedhe was under
court,appealhis of in this hethe filed noticeand when defendant

hisalleged have been admitted. Inthat the should notconfession
we,issue,however,brief, not address this anddefendant didthe

Moreover,therefore, havingregard waived. our reviewit as been
evidencethere was more than sufficientof the record reveals that

doubt,establish, beyond wasthat this confessiona reasonableto
byknowingly intelligentlygiven voluntarily, and the defendant.

915, 554,Gullick, 912, 396 555-56v. 118 N.H. A.2dSee State
(1978).

lawfullyarguesdefendant first that trial court could notThe the
alreadyyears’impose probation whena of two it hadsentence

misdemeanor,imposed imprisonmentthe term of formaximum a
months, argu-part supportsuspended.no In hiswith oftwelve

ment, probation, under circum-the defendant claims “that such
stances, any islacks and incon-enforcement mechanism therefore

statutory disagree.thewith scheme RSA ch. Wesistent [of 651].”

one-year impris­a term ofwas sentenced toThe defendant
guilty thatbeing misdemeanor. Becauseafter found of aonment

misdemeanor,imprisonment for a RSAofis the maximum term
II, subjected periods ofto additionalbethe defendant cannot651:1

probation. isviolates Thatfor offense even if heincarceration this
however, issay, probation enforcement mechanismnot to that a

provides thatcontemplated by 651:2 VIIRSA ch. 651. RSAnot
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probation may fined,is .a revoked . . the defendant be as“[w]hen
IV,by paragraph imposedauthorized if a fine was not in addition

may beprobation. paragraphto .” athe . . defendantUnder IV
$1,000 may, therefore,up tofined for a misdemeanor. The court

fine,byprobationary period imposingenforce the a not exceed ato
$1,000, upon iftotal the he the ofof defendant violates terms his

probation.
argument,As an the ifalternative defendant contends that such

subsequently imposed,a were infine the event he violates the
probation, jeopardyterms of his this would constitute double

originalsuspended partabecause fine was not of his Thesentence.
argues upon probationofdefendant that revocation a court cannot

originally imposed only imposeadd to the sentence it and can that
portion suspendedof the sentence which was under the terms of

originalthe sentence.
1943, jeopardyIn a similar double issue was before Unitedthe

States,SupremeStates Court in case of Roberts v. United 320the.
however,Court,(1943). jeop-U.S. did264 The not reach the double

ardy concerning impositioninissue raised that case the a newof
upon probationor additional sentence revocation of but based its

interpretation applicableondecision its of the then federal Proba-
dissenting opinion, however,tion Act. Id. at In a265. Justice

justices jeopardyotherFrankfurter and two addressed the double
prohibition againstissue and concluded that the fifth amendment

jeopardy prevent impositiondouble does not the of a new sentence
probation. (Frankfurter, J.,after a defendant violates Id. at 273-77

dissenting).

recently, questionMore other havecourts considered the
may impose uponof whether a court newa sentence a defendant

probation maywho violates and held that a more severe sentence
imposed probationbe when the defendant violates and that the

imposing only originalportioncourts not toare limited that of the
suspended. Wainwright,whichsentence was Williams v. 493 F.

153, Jones,Supp. (S.D. 1980); 18,155 Fla. State v. 327 So. 2d 20
State, 510,(Fla. 1976); 513-15, 281,Smith v. 261 Ind. 307 N.E.2d

(1974). similarly283 We hold no ofthat violation the fifth amend­
against jeopardy presentment bar double has occurred in the case.

probation, however,In the event that the defendant here violates
periodsthe courttrial cannot sentence him to additional of incar­

periodceration because he has been sentenced to the maximum of
incarceration for the crime involved.

appeal judge’sThe defendant’s next issue on is the trial state-
during trial, finding six-year-oldment competentin the victim to
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thewill tellthis witnessthatis satisfiedtestify, “the courtthat
highly prejudicialwasargues the statementthatDefendanttruth.”

error.reversibleconstitutedhim andto
theofdeterminationforpretrial motionafiledThe defendant
J.,Souter,hearingtestify. A beforewitness tocompetency of this

trial, just wit-before thisfinding competency. Atofin aresulted
concerning thewas heldtestify, a bench conferencetowasness

tothe court statedandthis witnessof an oath toadministration
questionspreliminaryought to be somethere“I thinkthatcounsel

truth, if shetheintends to tellgirl sheas to whetherasked this
wrong importance toright andandbetweenthe differenceknows

girlresult, severalprosecutor asked theAs thetruth.” atell the
following colloquy:leadingeventually to thequestions,preliminary

today?you for usthe truthtell“Prosecutor: [C]an
Mmmhmm, yup.Witness:

record, is satisfiedthe CourtFor theThe Court:
will tell the truth.witnessthat this

you, Your Honor.ThankProsecutor:
Honor, my exception.noteCounsel: YourDefense

Exception noted.”The Court:

context, the trial court’s commentin it is clear thatTaken
girl legallyindicating wasthat theintended as a statementwas

endorsing testimonytestify itsone her andcompetent to and not as
incredibility. apparent the commentis that defense counsel tookIt

exception (preservingonly general thelight abecause he tookthat
girl compe­objection that the wasto the determinationdefendant’s

objectiontestify) specific which would haverather than atent to
allegedjudge any specific error andtrial to considerenabled the

Kelly, 120appropriate State v.remedial measures. Seeto take
905, 820, Therefore,904, (1980). specificthe424 A.2d 821N.H.

being argued by properlyis not before us.point now the defendant
Co., 342, 345, 418,McCrayWiggin 109 N.H. 252 A.2d 423v. Kent

(1969).

arguesThe defendant next that it was error for the court to
six-year-old competentrule the testify.that victim was to The

question competency young however,testify,of the of a child to is
determine,one for the trial court to and we will not disturb its

John,determi íaticn absent an abuse of discretion. v.State St. 120
61, 62-63, 1126,N.H. (1980).410 A.2d 1127

case, hearingIn pretrialthis there was a on this issue before
Souter, j., separate byand a determination the trial Incourt. both
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instances, competent testify.the child was found to On the basis of
record,our review of the we ampleconclude that wasthere evi-

judicialsupportto bothdence of these determinations.

argumentThe defendant’s final is that there was insuffi­
cient evidence for the trial tocourt find that the defendant was a
dangerous making finding,sexual offender. InRSA 173-A:2. its

beyondtrialthe court ruled that it was convinced a reasonable
dangerousthat adoubt the defendant was sexual offender even

though finding requirethe court awarewas that such a did not
high proof. Miller, 214, 218,that a burden of v.Grindle 119 N.H.

787, defendant, nevertheless,(1979). argues400 A.2d 791 The that
that,experts opinion,because both testified in their the defendant

statutory dangerousdid not fall within the definition of a sexual
not, to,offender and that he did or at didbest not intend inflict

victims,physicalany harm on his that the trial court could not
dangerousthe a disagree.find defendant to be Wesexual offender.

determining state,In suchmatters as the defendant’s mental we
repeatedly judgeishave stated “that it the trier of who[or fact]

psychiatrist.” Hudson,makes the decision and not the State v. 119
963, 967, 1349, Rullo,(1979);N.H. 409 A.2d 1351 see v.State 120
149, 152, 1009,N.H. (1980). again412 A.2d 1011-12 stressWe

court, witness,expertis appliesthat it the trial not the that the
statute, necessary findings appliesmakes the and the law.

respect presented physicalWith to whether the defendant a
danger victim, psychologist personsto his the testified that suffer-
ing type expe-from' the of sexual deviation which the defendant

obviously dangerousriences “are to their victims.” We have
reviewed amply supportsthe entire record and find itthat the

findings.trial court’s
In the context of the court’s determination that the defendant

offender,dangerous that,a suggestswas sexual the defendant
expertsbecause both hetestified that notwas amenable to treat-

ment, the to dangerousit was error for court find him to be a sex-
ual offender and for argumentorder treatment that status. “This

Preston, 152,147, 32,is without merit.” v. 121State N.H. 427 A.2d
(1981).35

Affirmed.

Batchelder, J., sit;did not the others concurred.


