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Hollis,Ladd, orally, for theof on the brief andM.William
plaintiffs.

Connor, P.A.,Smith, Currier, Lieberman of NashuaWilder &
orally),(.Philip brief and for the defendant.R. Currier on the

Bois, impression decideIn case of first we are asked toJ. this
mortgage instrumentclause contained in awhether a due-on-sale

per on ora se unreasonable restraint alienationconstitutes
appliedin it was to anthe manner which amountedwhether

Inon alienation. both instances we answerrestraintunreasonable
and, therefore,negative the result below.in affirmthe
18, 1977, purchased propertyFebruary plaintiffsthe certainOn

Dube, giving firstand Theresa M. ain Nashua from William L.
$32,800mortgage in the of at anto the defendant bank amount

percent per year. plaintiffsrate of At that time theinterest 10-3/4
$9,000.mortgage to the sellers forexecuted a secondalso

mortgage to the follow-The instrument defendant contained the
ing provision paragraphin 17:

Property; anyAssumption.of the If all“Transfer or
Propertypart of or an isthe interest therein sold or

by priorwithouttransferred Borrower writtenLender’s
consent, excluding (a) the creation a lien orof encum-

Mortgage, (b)to this the creation ofbrance subordinate
money security appli-purchase interesta for household

devise,ances, by by operation(c) or ofa transfer descent
joint (d) grantupon or the ofthe death of a tenantlaw

yearsany interest three or less not contain-ofleasehold
ing purchase, may,option atan to Lender Lender’s

by Mortgageoption, all the secured this todeclare sums
immediately payable.due and Lender shall havebe

if,option priorto to the sale orwaived such accelerate
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transfer, person PropertyLender theand to whom the is
agreement writingto be sold or transferred reach in

person satisfactorythat credit ofthe such is to Lender
payable byand that the interest on the sums secured this

Mortgage request.suchshall be at rate Lenderas shall
option providedIf Lender has waived the into accelerate

paragraphthis if17 and Borrower’s successor in interest
agreementassumption acceptedhas executed a written

Lender,writing byin Lender shall release Borrower
obligations Mortgage andfrom all this Note.”under

21, 1979, conveyedplaintiffs propertytheOn December this to
$59,600, receiving $8,950Antone and Elizabeth Holevas for an

payment mortgage $50,650wrap-around per-down and a of at 12
date, mortgagecent annual interest. On that the defendant’s had a

$31,211.29, mortgagebalance of theand Dube second had a bal-
$9,000. byance of The defendant was not notified of this transfer

plaintiffs,the but claimed that it became aware of the transaction
Februaryin mid- or late 1980.

14, 1980, plaintiffsOn March the defendant notified the that it
mortgageintended to accelerate the balance due on the and to

payment paragraphdemand in full in accord with 17 of the mort-
gage instrument. The record also reveals that the defendant

opportunity mortgageoffered the Holevas’ the to assume the at a
percent,rate of which was the effective interest rate at the14-3/4

plaintiffs conveyed propertytime Aprilthe the to the Holevas’. On
21, 1980, mortgagee’sthe defendant offorwarded a notice the sale

plaintiffs, citing generalto the a breach of condition.
30, 1980,April plaintiffs equityOn the filed a bill in in the form

petition enjoin mortgagee’sof a to the Insale. a decision dated
22, 1980,May J.)(Griffith,the Master recommended theand Court

{Flynn, J.) injunctionapproved againstthe denial of the the fore-
master, pertinent part,closure sale. The in ruled that Mas-“[t]he

accept ambiguouster does not . . is. that clause 17 ... and does
permit interpretationnot plusan which would make the transfer
wrap-around mortgage athe breach of condition 17. . . .” The

plaintiffs court,appeal alleging paragraphthe todecision this that
mortgage17 of the instrument is itunenforceable because amounts

alienation, and, furthermore,to an unreasonable onrestraint that
paragraph permit subject premises17 would the thesale of as
executed in these circumstances.

plaintiffs’ argumentfirst paragraphWe consider the that
mortgage17 of the isinstrument unenforceable itbecause amounts

perto a propertyse unreasonable restraint on alienation of as
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pro-Propertyof whichby 404 of the RestatementSectiondefined
vides, part:in

alienation, phrase is used inthat“(1) on asA restraint
Restatement, byattempt otherwise effectiveanis anthis

conveyanceconveyance a latercontract to causeor
void;(a) orto be

liability whoon the one(b) imposeto contractual
liabilityconveyance when suchthe latermakes

agreement not toof anresults from a breach
convey; or

subject all or a(c) to terminationterminate orto
conveyed.”part property interestof the

perclauses are se invalid. Seedue-on-salenot conclude thatWe do
Whitman,Osborne, Real Estate FinanceD.G. Nelson &G.

5.23, (1979) (hereinafter Estate Finance“Realat 303Law §
mortgageAlthough instrument beforeLaw”). paragraph the17 of

itself,clause, this, inin did not resultan accelerationus contained
mortga-precludedid not theof the owner’s title andthe forfeiture

conveyinggor property. & Loan Ass’n v.the Occidental Sav.from
843,Venco, 1980);(Neb. see Williams v. First Fed-293 N.W.2d 845

1981). Lacking anyAss’n, (4th910 Cir.Loan 651 F.2deral Sav. &
convey para-property,theimpingement on the owner’s freedom to

per restraint ongraph a se unreasonabledoes not constitute17
alienation.

17,argue appliedparagraph as to theplaintiffs next thatThe
case, an unreasonable restraintof this constitutedcircumstances

plaintiffs’ reasoningproperty. theof the Much ofon the alienation
policypublicon considera-support of this contention is basedin

prohibitedtions; jurisdictions havethey that orcite the various
See, Wellenkampe.g., v. Bankdue-on-sale clauses.restricted of

argumentsAmerica, policy(Cal. 1978). favor-Public582 P.2d 970
ing presumption of enforcement of such clauses cana automatic

generally Finance Law 5.22.be made. See Real Estate §also
bank, derogationin ofplaintiffs the defendantThe also assert that

rightpolicy, to foreclosepublic “insisted on its absolute technical
priorsecurity premises upon without itsupon sale or transferthe

Loan Venco,But see Occidental Sav. & Ass’n v.consent.”written
arguments.at 849. We find no merit to these293 N.W.2d

byvirtuallyparagraph identical to the onethat 17 isWe note
regu-(FHLBB), whoseHome Loan Bank Boardwhich the Federal

associations,savingsfederally and loanlations affect all chartered
regulates clauses. 12 C.F.R.permits the use of due-on-sale Seeand

mortgage545.8-3(f)-(g) (1980). formThe standard national§
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Mortgage Corporation andby Homeapproved Federal Loanthe
Association, quasi-federalMortgage bothFederal Nationalthe

entities, virtuallyrequires a clause that isand uses due-on-sale
Lawof the FHLBB. Real Estate Finance §to thatidentical

savings that5.25, loan associations contendfederal andat 310. The
governedoption be exclu-shallof such an accelerationthe exercise

by the bor-the lender andsively of the contract betweenthe terms
rightsand governedrower all and byremedies shall be fixed and

agreement. 545.8-3(f) (1980).that See 12 argumentC.F.R. Their§
any contraryis that State law or preempteddecision to the byis

supremacythe clause of the United States Constitution. U.S.
Const, Roberts,art. generallyVI. See Freeman & Due on Sale

Restraints?, Trial, 1981,April 34,Clauses: Reasonable 17 35.
Authorities, courts,including federal ques-remain divided on the

validitytion the ofof these clauses.
plaintiffs argueThe also that the instruments before the court

theyare unenforceable because form an “adhesion contract”
imposed on borrowers Theyon a “take-it-or-leave-it basis.” contend

degree sophisticationofthat the of the borrower in real estate
dealings is opportu-immaterial because he is a’without realistic

bargain; therefore,nity partyhe isto the weaker who is forced to
accept a form contract of adhesion.

recognizedWe have the detrimental effects that often
involvinginresult transactions such adhesion orcontracts over­

reaching by party. Co.,Weavingone Textiles,Inc. v. GrovePittsfield
344,Inc., 638,347, (1981).121 N.H. 430 A.2d 640 Absent evidence

contrary, however, mortgage agreementto the the entered into
plaintiffs presumedbetween the defendant bank and the is to have

meetingfromresulted a mutual theof minds and constitutes a
legally Griffin, 292,enforceable contract. See Turcotte v. 120 N.H.
294-95, 668, (1980); Hampshire415 A.2d Simon v.669-70 New

Bank, 373, 375, 913, (1972).Sav. 112 N.H. 296 A.2d 915-16 Parties
generally agreementby freelyofare bound terms anthe and

into,openly agreementsentered and courts cannot make better
partiesthan the themselves have entered into or rewrite contracts

merely they might operate harshly Annot.,inequitably.because or
713, (1976).69 A.L.R.3d 740

plaintiffsThe purposecontend that the bank’s sole in fore­
closing and,higher therefore,is to aobtain interest rate to take

advantage plaintiffs.ofunfair An examination of the loan instru­
rightments before us reveals that the note reserved to the maker a

anticipate payment prepayto or to the total indebtedness without
penalty.
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other,mercyparty was at the of the. . neither“Thus .
protectposition his own interestin to aseach was asince

mightmoney dictate.of the marketfluctuations

right sought by[Furthermore,] to be exercised the[t]he
unconscionable, butbears no aura of thedefendant bank

savingsconformity policy that funds ofin with theis
soundlydepositors keptshall be invested.”bank

Bank, 374-75,Hampshire 112 296 A.2dN.H. atv. New Sav.Simon
Ass’n,915-16; SavingsFederal & Loan 509v. Midlandat Malouff

White, 529,1240, (Cal. 1973); v.1245 Gunther 489 S.W.2d 531-P.2d
question why1973). plaintiffs(Tenn. also fail to address theThe32

requires“depart whichfrom the law it to enforcea court should
simplyoptionand strike down the accelerationvalid contracts

[them, bank],than theits exercise will let rather the makebecause
byprofit occasioned the increased cost ofon the interest rate

White,money.” suprav. at 532.Gunther
bargainingpotentiallythat none of the harmfulWe conclude

Co., Textiles,Weavingin Inc. v.found Groveelements Pittsfield
supra v.exist in the circumstances before us. See CaillerInc.

Co., 915, 919-20, 1253,Refining N.H. 379 A.2dOil & 117Humble
(1977).1256

languageargue para­plaintiffs that the ofThe further
should, therefore, againstambiguousgraph be construedis and17

consistentlyauthor, is thisheld thatthe defendant. We haveits “[i]t
contract, using byinterpret facts found the trialto thecourt’s task

598, 602, 115,Thomas, 406 A.2d 117Thiem v. 119 N.H.court.”
instruments,mortgagereading(1979). the weBased on our of

unambiguousthey and theiragree are thatwith the master that
effect,given thereby renderingmeaning the saleplain must be

right anysubject accelerate. Absent attendantto the defendant’s to
that would result in the enforcement of the due-on-­circumstances

result,inequitableproducing the clause is enforcea­clause ansale
applied not constitute an unreasona­to these facts and doesble as

on alienation.ble restraint

summary, due-on-sale clauses are validIn we hold that
However, equity may to allow aa court in refuseand enforceable.

mortgage of due date wouldbe foreclosed when acceleration theto
inequitable byor conduct a lender. Seeto unconscionableamount

situations,suggest may a ofthat there be numberRSA 498:1. We
co-owner,spouse a transfers toto a who becomessuch as transfers

marriage proceedingdissolution or settle-spouse incidental to aa
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ment, and transfers to an inter vivos trust of which mortgagorthe
beneficiary,is a which should be considered in addition to the con-

ditions paragraphcontained in possible17 as exceptions to the
strict enforcement of due-on-sale clauses.

Affirmed.

Batchelder, J., sit;did not the others concurred.
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