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ment, and transfers to an inter vivos trust of which mortgagorthe
beneficiary,is a which should be considered in addition to the con-

ditions paragraphcontained in possible17 as exceptions to the
strict enforcement of due-on-sale clauses.

Affirmed.

Batchelder, J., sit;did not the others concurred.
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P.A.,Stephen (MarshallR. Fine Associates of Manchester D.&
orally), plaintiff.forHickok on the brief and the

Johnson, II, Johnson, Sr.,(RobertV. of Concord V. on theRobert
Rosso,orally), Mineóla,Anthonybrief and and N. Del of YorkNew

(Mr. orally),Del Rosso & a. brief and foron the Ronald J. Chisena
the defendant.

Douglas, superiorThe inJ. issue this case is whether the court
personam jurisdictionhad in over nonresidentthe defendant who
appeardid not in foran action divorce and distribution of marital

property. We hold it did.that
Williams,plaintiff, domiciliary Hamp-The William is a of New

defendant, Williams, domiciliaryshire. The Anna is a of New
14,parties February 1969, Mineóla,onYork. The were married in

During years marriage,New plain-York. the first two of the the
tiff, captain, spenta Merchant seaMarines eleven months each
year 1971, Castle,partiesInat sea. the inbuilt a house New New
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Hampshire. plaintiff Castle;The moved to the house in New the
Throughoutdefendant inremained New eightYork. the next

years, partiesthe visited each other on occasion.
4, 1979, plaintiff RockinghamOn October the Countyfiled in the

Superior groundsCourt a libel for divorce on the of irreconcilable
Twenty-five later,days broughtdifferences. the defendant a

separate action for divorce in New York.
Rockingham CountyThe court twice issued orders of notice of

libel,plaintiffsthe copiesdivorce and twice the orders and of the
County, York,libel were sent to the sheriff of Suffolk per-New to

occasion,fect service on the defendant. On each the sheriff was
plaintiffunable to serve the defendant. The then moved for service

by publication, grantedand the court the motion. The order of
publishednotice and newspaper generalcitation were in a with a

Long February 29,circulation on FebruaryIsland on 22, and
7, addition, superiorMarch 1980. In copythe court sent a of the

bylibel to the defendant certified mail. The defendant received
copy 20,Februarythat of the libel on 1980.

original hearingBecause the date on the divorce was scheduled
thirty daysless than after the return date of the orders of notice

by publication, (Linda Dalianis,the Master Esq.)S. rescheduled
hearing thirty daysthe for date,after Superiorthe return see

152,Court Rule and hearingordered a notice of sent to the
hearingA May 14, 1980,defendant. was held on and the defendant

appear.failed to
The master recommended a partiesdecree of divorce of the in

proposedaccordance with the bydecree plaintiff.submitted the
plaintiffThat decree awarded to the the house and land in New

Castle, including fixtures;the furniture and a 1965 MGB automo-
bile; plaintiff’s possessionall stock and in (exceptsecurities the for

Petroleum); profits101 shares of Occidental the dividends and
him;from those stocks parties’and securities awarded to and the

savings deposit Piscataquaaccount and certificate of at the Sav-
Bank,ings turn,Hampshirea New bank. In the defendant was

personal property possession,awarded all the in her all the real
alone, shares,property in her name and the with dividends and

16,profits, May 1980,of Occidental SuperiorPetroleum. On the
(Mullavey, J.) approvedCourt the master’s recommendation.

13, 1980,On June appearedthe speciallydefendant and filed a
staymotion to and set aside the decree of divorce based on lack of

personam jurisdictionin over hearingthe defendant. A on the
25,July 1980,motion was held on (Lindabefore the Master S.

Dalianis, Esq.). The master recommended that the motion be
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22, 1980,denied, September Superior (Wyman,and on the Court
accordingly. By 13, 1980,J.) appeala notice ofdecreed filed June

petitiona for a writ of certiorari filed in this court onand October
20, 1980, challenges superiorthe defendant the court decrees.

dispute inThe this case is not over the decree of divorce itself
pointover where in the modernbut “the divorce action the contest

occurs, Clark,nearly always money.”over H. The Law of
11.4,Relations in theDomestic United States at 316-17§

(1968). by agreeingThe defendant seeks a “divisible” divorce to the
marriage challengingof thetermination status but the court’s

dividing parties’ property. allegesdecree the The defendant that
property aspectthe of the decree is void because the court did not

personam jurisdictionin overhave her.

Traditionally, jurisdictiona State court had no to render a
judgment againstpersonal a nonresident defendant unless he was

brought jurisdiction bywithin processthe court’s service of within
State, appeared voluntarily.or Pennoyer Neff,the he v. 95 U.S.

714, (1877); Inc.,Pharmacy, 398, 403,733 State v. Luv 118 N.H.
190, (1978); McDonough, 308,388 A.2d 193 see Duncan v. 105 N.H.

309-10, 104, (1964). Gradually, however,199 A.2d 105-06 the rule
expanded personam jurisdictionto allow in over a nonresident
defendant who has “certain minimum contacts with . . . forum[the

such that the maintenance of the suit does notState] offend ‘tradi­
”play justice.’ (Citationstional notions of fair and substantial omit­

ted.) Washington, 310,International Shoe Co. v. 326 U.S. 316
Inc.,(1945); 403,Pharmacy, supraState v. Luv at 388 A.2d at 193.

But, personal State,the absence of per­service within this“[i]n [in
jurisdiction onlyover a nonresident cansonam] be ifobtained the

legislature providedhas process.”another ofmethod service of
(Citations omitted.) Rosso, 421, 423,Hutchins v. Del 116 N.H. 365

127, (1976).A.2d 129

argues HampshireThe defendant that New has no statute
provides personam jurisdictionthat for in over nonresident

proceedings. disagree.defendants in divorce We In v.Duford
515, 516,Duford, 431, (1979),119 N.H. 403 A.2d 432 this court

provides personam jurisdictionheld that RSA 458:5 in when serv­
ice is made in accordance with RSA 458:9.

provides pertinentRSA part: “[¡jurisdiction458:5 in par-of the
following only:ties exists in the plaintiffcases . . . III. Where the

yearwas domiciled in precedingthe state for one next the time
plaintiffwhen the action was commenced. . . .” The life-longis a

domiciliary requirementsof the State and thus meets the of RSA
provides458:5 III. RSA 458:9 for notice to the defendant “as the
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Initially,court shall personalorder.” the court ordered service
defendant,upon the but when she could not be found the court

by publication. Additionally,ordered notice copythe court sent a
byof the libel to the plaintiffdefendant certified mail. Because the

requirementsmet the domicile of RSA III458:5 and the defendant
458:9,accordingwas served to RSA the personamcourt had in

jurisdiction Duford, 516,over the supradefendant. v. atDuford
403 A.2d at 432.

Having superior personamfound that the court had in
jurisdiction law,Hampshireover the defendant under New we

jurisdictiondetermine themust whether court had under federal
516,Duford, supralaw. v. at 403 A.2d at 432. MinimumDuford

primary jurisdictioncontacts with the forum State is the basis for
processunder the due clause of the fourteenth amendment. See

Heitner, 186, (1977) (quasi jurisdic­v. 433 U.S. 212 in remShaffer
tion); (inWashington,International v.Shoe Co. 326 U.S. at 316
personam jurisdiction); Traynor, f,Really NecessarythisIs Conflict

657, (1959).Tex. L. Rev. If the37 657-58 defendant does not have
State,requisitethe minimum contact with the forum then that

by exercisingis barred the fourteenth amendmentState from the
byjurisdiction Supe­State statute. Kulko v.conferred California

84,Court, (1978).436 92rior U.S.

‘qualityinquiry and nature’ of theis “whether theOur
activity it is ‘reasonable’ and ‘fair’ tois such thatdefendant’s

inrequire to conduct . . . defense . . . State.”. . . [this][her] [her]
Superior supra (quoting InternationalCourtv.Kulko California

case,316-17, 319).Washington, supra In this theatv.Co.Shoe
jointly estate in thishusband real State.with herdefendant owned

uponmay arguably be a sufficient basisthat aloneWhile factj
jurisdiction property,marital In repredicate to dividetowhich

358, 1977);Breen, (Mo. App.363 seeMarriage 560 S.W.2dof
Heitner, 207-08, other con­supra the defendant hadatv.Shaffer

.property, jointlyIn addition to the real shewith this State.tacts
personal property in of a bank account and a cer­the formowned

deposit. school and to summerShe sent her children tooftificate
here, and, everyimportant, spent months ofcamp most she several

eight yearsyear in New Castle. In view offor with her husband
regular contactsdefendant had substantial andfact that thethe

State, juris­superior court’s exercise ofwe conclude thewith this
“ playnotions of fairnot offend ‘traditionalover her doesdiction

” Washington,justice.’ Co. v.International Shoeand substantial
at 316.326 U.S.
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contacts, jurisdiction over ato minimumIn addition
isan actionupon notice thatdepends reasonablealsodefendant

91;Court, StateSuperior 436 U.S. atpending. v.Kulko California
193;403, see F.Inc., at388 A.2dPharmacy, 118 N.H. atv. Luv

12.3, (1965). anFair notice andJames, at 623Civil Procedure §
serviceprimary for validtestsare theopportunity to be heard

Really Necessary?,Traynor, Is thisupon defendant. Seea Conflict
case,657, defendant(1959). theIn this658Tex. L. Rev.37

mail,by whichcertifiedlibelnotice of the divorceactualreceived
v.Co.requirement. International ShoeSeenoticethesatisfies

opportunityfairreceived aWashington, She also326 at 320.U.S.
heard; thesuperior scheduledcourt twiceappear theand beto

At the hear­the defendant.hearing sent notice tothe libel andon
decree, the defendant testifiedtheing to set asideon the motion

but, uponHampshire theactionthe Newwas aware ofshethat
Thus,counsel, appear. recordthechose not toYorkof Newadvice

amplenotice and hadreceivedclearly the defendantshows that
do so.she chosen to Juris­appear be heard hadopportunity to and

con­had minimumwho hasnonresident defendantover adiction
bybe defeatedsuit cannotactual notice ofwith the State andtacts

appear.todecision notdefendant’s tacticalthat

Affirmed.

Batchelder, J., sit; the others concurred.did not
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