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P.A.,Murphy McLaughlin (Philip& of McLaughlinLaconia T.
orally), plaintiff.on the brief and for the

Snierson, McKean, (BernardChandler & of Laconia I. Snierson
orally),on the brief and for the defendant.

Douglas, prosecutionJ. The indefendant this malicious case
appeals: (1) grantthe trial court’s refusal to its motion for a

argumentdirected verdict based on its that it had established that
probable bring complaint againstit had plaintiffcause to a the

counsel; (2)because it had relied on the advice of the trial court’s
give instructions;jury (3) jury’s damagerefusal to certain and the

$25,000.award of We affirm.
1977,September plaintiff, Edgar Hogan,In the C. had his car

defendant,garage Motors,towed to the of the Robert H. Irwin
Inc., developed performedbecause it had a leak. The defendant

repairs plaintiff’s sought chargecertain on the car for which it to
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car,plaintiff pick upWhen the tohim came the he dis-$174.79.
puted the amount of work done and the of thetotal bill. He
attempted speak garage,owner ofto with the the but was told that

just discussing anythe owner had left. Rather than the bill with of
employees, plaintiff keysthe usedthe defendant’s a second set of to

premises.his car from the defendant’stake
car,plaintiff had taken hisAfter the the defendant’s credit

manager attorneycalled an and told him that a who hadman had
repairs just payingdone on his car had taken the car without the

attorney manager policebill. The advised the credit to let the han-
manager telephoned police,the matter. When the creditdle the an

plaintiff and,paymentofficer advised her to call the and demand
payment, complaint.if did notshe receive to file a formal The

manager advice, 9, 1977,Septemberfollowed that and oncredit
Departmentthe defendant filed with the Laconia Police an inart-

fully chargingcomplaint plaintiffdrawn the ofwith theft services
Hill,contrary 37,to RSA and :8. v.637:4 See State 115 N.H. 332

(1975).182A.2d
complaint, plaintiff Sep-On the basis of that the was arrested on

25, 1977, arraigned following daytember and the in Laconia Dis-
6, 1977, plaintifftrict Court. After a trial on October the was

guilty charged.not of the crimesfound
broughtplaintiff prosecutionThe then this malicious action

Batchelder, J.,against the defendant. After a trial before on June
1980,9, jury plaintiff, awarding $25,000the forfound the him in

damages. appeals.The defendant

prosecution,in for malicious the“To succeed an action
subjectedprove prosecu­‘plaintiff that he was to a criminalmust

without,,by probable andinstituted the defendant withtion cause
malice, criminal terminated inproceedingand that the .his

846,844, 1122, 1123Byers, 424Stock v. 120 N.H. A.2dfavor.’”
Co., 348, 350,(1980) (quoting v. 113 N.H.Robinson Fimbel Door

defendantargues768, (1973)). The306 A.2d 769 it.that had estab
instituting plaintiffprobable cause in the. theagainstlished action

that,attorney there-'it had relied on the of.an andbecause advice
fore, refusing grantin to its motion for athe trial court erred
directed verdict.

The assertingdefendant is correct in that commence­.the
proceedings uponment of the advice of counsel proba­establishes

Prosser,ble cause. W. 119,Handbook of the Law of Torts at§
(4th 1971);843 ed. (Second)Restatement 666(1)of Torts §

(1977); Keasor, 518,Eastman v. 44 (1863).N.H. 520 In ordercf. to
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rely cause, however,probableon the advice of counsel to establish
the defendant must show that he made a full and fair disclosure to

knowledgeattorney ofthe all of the facts within his that a reason-
person regard important.would as supra;able W.HFrosser

(Second) 666(l)(b), (1977).Restatement of Torts Comment f§
plaintiff argues fullyThe that the defendant did not disclose to its

attorney that,knowledgeall material facts within its and there-
fore, probableit did not establish the existence of cause.

Ordinarily, ofthe determination what facts the defendant
knowledge personhis and whether a reasonable wouldhad within

regarded important questionsare of facFforhave those facts as the
g666(l)(b),jury. (Second) of Torts CommentRestatement §

846,supraByers,(1977); see v. at 424 A.2d at 1123. TheStock
determination of the existence ofthen makes the ultimatecourt

by jury.uponprobable cause based the facts as found the Id. at
case, however,846, agreedpartiesIn this the as424 A.2d at 1124.

of the Trial” to allow the trial court to determine thethe “Law
cause, required subsidiaryprobable which it to make find­issue of

ings of fact. The trial court determined that the defendant lacked
bringing againstcomplaint plaintiffprobable in the the andcause

athe defendant’s motion for directed verdict on that issue.denied

may grant “onlytrial court a directed verdict when allA
opponent,favorably so over­most to theof the evidence viewed

contrarymoving partywhelmingly favors the ~~that~no verdict
Byers, supraupon ever v.based that evidence could stand.” Stock

848, omitted.)(Citation424 A.2d The facts most favora­at at 1125.
presidentplaintiff the defendant’s vice into the are thatble

charge parts plaintiffknew who the was and knewof and service
angry sixty-seven-year-oldplaintiff was about his bill. Thethat the

manager’splaintiff testified that he returned to the servicealso
employeesinformed the defendant’s thatdesk before he left and he

pay the bill then and demanded that the defendant sendwould not
manager telephonedhim bill. Yet when the defendant’s credita

attorney onlyshe informed him of the fact that athe defendant’s
repairs payingto his car had left withoutman who had had done

anydescribe circumstances to indicate thathis bill. She did not
gar­plaintiffthe did not intend to steal the defendant’s services or

merelyageman’s disputedthat he the amount he owed.lien but
Although manager may personalnot had knowl­the credit have

facts, theyedge corporateof all of those were within the defend­
knowledge Theant’s at the time she made the call. defendant is

employee storyfailed learn the fullnot excused because its to
attorney. (Second)callingbefore the defendant’s See Restatement
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supports662(c), (1977).i The evidence alsoCommentTortsOF §
person wouldimplicit that a reasonableconclusiontrial court’sthe

bearingattorney have informationwould have toanthatbelieve
We,give there-to sound advice.plaintiff’s intent in orderon the

fore, motion for aof the defendant’strial court’s denialaffirm the
probable cause.on the issue ofdirected verdict

argues erred in fail­that the trial courtnextThe defendant
requested Thosejury instructions.ing give two of itsto theto

instructions are:
plaintiff notthe was foundmere fact that“3. The

guilty beyond in Laconia Districta reasonable doubt
prosecution mali-defendant’sdoes not make theCourt

PROSECUTION,Jur., MALICIOUS §cious. 52 Am.
161, required proof case topp. in a criminal283-84. The

guilt proofis of all ele-the of an individualestablish
beyond a reasonable doubt.ments of the offense

necessarilyguilty not estab-of not does4. A verdict
merely prosecutionof the toinnocence but a failurelish

inquiryguiltprove beyond A furthera reasonable doubt.
may by jury to whether the lesserbe made this as

acquittalproof An in theof can be sustained.burden
plaintiff’sas to the inno-District Court is not conclusive

Edition, pagesProsser of Torts 4th 840-841.”cence. Law
requestedAlthough court did not deliver the defendant’sthe trial

verbatim, gavehe the instruction in sub-instruction number 3
great pains to detail the differences betweenstance. The court took

proof preponderanceof of the evidence and thethe civil burden of
doubt,beyond carefullyproofburden of of a reasonablecriminal

legal Additionally,explaining of the courtthe definition malice.
that, deciding malice,charged jury in it con-the the issue of could

argumentthe defendant’s that it had relied on the advice ofsider
instruction, whole, apprisedThe court’s taken as a thecounsel.

jury plaintiff’s acquittal that thethat the does not establish
bringing complaint.with malice in thedefendant acted

inWe find no error the trial court’s refusal to allow the
Althoughrequested instruction 4.defendant’s number the defend­

Prosser,correctlyant cited W. Handbook of the Law of Torts
119, (4th requested1971), supportat 840-41 ed. in of its instruc­§

tion, 667(a) (1938)that oftreatise relied on Restatement Torts §
Restatement,referringproposition.for its After to the we conclude

that the correct statement of the rule of law on which the defend­
rely acquittalant seeks in ato is that an of the accused trial court
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probable cause. Restatementlack ofnot conclusive of ais
(1974); Torts667(1) Restatement of(Second) §of Torts §

agreedparties to allow the(1938). in this case667(a) Because the
cause,probableof the trialthe existencecourt to determinetrial

charge juryrefusing issue.the on thatin tocourt was correct

damagechallenges jury’sFinally, thethe defendant
being review of$25,000 Our standard ofas excessive.award of

verdjctlimited; a as excessivejury will not set asideis weawards
person have madecouldthat no reasonableunless we conclude

809, 811, 610,Carnaby, 423 A.2dv. 120 N.H.an award. Rabesuch
Rood, 86,Valley Campground 120 89-­(1980); v. N.H.612 Pleasant

awarding damages1104, in action90, (1980). an1106 In411 A.2d
anxiety,mayjury andprosecution, consider “theafor malicious

resultingfeelings reputation the criminalinjury fromto and
529, 531, 21,Connor, 23Roy 257 A.2dprosecution.” v. 109 N.H.

time(1977). At the(Second) of Torts 670§(1969); Restatement
case,began prosecution in thethethe criminalthe defendant

sixty-seven-year-old who had neverplaintiff man _beenwas a
home, sight of hispolice him in his in theThe arrestedarrested.

booked,policeneighbors, station where he wasand took him to the
arraignedpubliclyfingerprinted. andphotographed, He wasand

tried, arraignment appearedreport iNN Iocal rfews­and a of his
mortification,feelingspaper. plaintiff his of loss ofThe testified to

community.byself-respect, thefor his loss of esteemand concern
getget sayplaintiff Isaid: “I still distressed. distressed —IAs the

forgetangered believe I’ll ever it.” Onwhen I think of it. I don’t
facts, say nowe as a matter of law that reasonablethese cannot

damages byperson the amount of awardedcould have arrived at
jury.the

Affirmed.

J., sit;Batchelder, did not the others concurred.


