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255, (1981).A.2d 257 We find no abuse of the trial court’s
discretion.

Accordingly, we remand this superiorcase to the court for a re-
trial. prosecutrix’sEvidence of the regard-inconsistent statements
ing virginity,her priorand evidence of her activitysexual as it
might explain presence spermthe vagina,of in her is admissible

the prosecutrix’sat new trial. The statements to her mother con-
cerning rapethe are also admissible.

exceptions sustained; remanded.Defendant’s

J.,Batchelder, sit;did not the others concurred.
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findingplaintiff appealsThe the trial court’s thatPer curiam.
plaintiffmisrepresentationmade to the anddefendants had nothe

grantconsequent plaintiff’stherefusal to rescission ofthe court’s
againstagreement indemnifyto the defendants a thirdwritten

money due contract. Weparty’s claim for on a construction affirm.
1977, plaintiff joint-the and the becameIn the fall of defendants

relocate, renovate, Theyprojectin to and sell a house.venturers a
Tomilson, (Kenick),Kenick Inc. the intervenor in thishired &

appeal, into ato do the restoration work and entered written con-
9, 1978, defendants,May H.tract with Kenick. On the David

Kenick,Henry Keating, contractor,and A. and theBateman
“change amendingsigned order” the In thata contract. document

agreedKeating pay $6,000Bateman and “. . . to ofbalance to con-
immediately upon completing propertysale of and fur-tractor to

promissory stipulating daysnote to withinnish contractor so five
from the execution hereof.”

parties difficulty selling disputewasThe had the house. There a
$6,000 Kenick,over the owed to so before housethe could be sold

sign indemnityplaintiff agreed agreement byuptothe an drawn
lawyer. agreement provided:the defendants’ That

RECEIVED, Murphy,I Maurice M. of“FOR VALUE
Greenland, hereby agree IHampshire, that willNew

Somes,indemnify [sic], Jr.David Batemen James H. and
actions,Henry Keating proceedings,from claims orall

Exeter,by Hamp-ofKenick Tomilson Newdemands &
shire, may disputedout of awhich have arisen or arise

byaccount the said Kenickstatement rendered &of
me, Bateman,Tomilson to or said David James H.the

Somes, Henry Keating, concerning prop-certainJr. and
erty Bayridge Developmentas Lot in theknow #10[sic]

Greenland, Hampshire.in New
agreed any broughtIt is further I will defend actionthat

anyby pay judgmentKenick & Tomilson and rendered
any againsttherein, judgmentif isor such rendered the

Somes, Henry[sic], H. Jr. orsaid David Batemen James
concerning same,Keating I willthe forthwith reimburse

any any partfor or all ofor all of the aforenamed such
payment bymade them....”

added.)(Emphasis
1979,2, brought againstOn November Kenick suit the defend-

ants, third-partyplaintiffwho named aslater the a defendant
upon indemnity agreement. plaintiff inbased filed a billthe The

equity agreement declaratorypetitionto forrescind the and a
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judgment, claiming misrepresentedthethat defendants had to him
plaintiffSpecifically, allegedstatus ofthe Kenick’sclaim. the that

signedhim,the defendants concealed from until after he had the
indemnity agreement, they promised paythe fact that had to Ken-

$6,000.ick
hearing 18, 1980,aAfter held on June (Dalethe Master T.

Esq.) misrepre-Swanson, found that the haddefendants made no
plaintiff sign indemnitysentations which induced the to the

agreement. plaintiffs petitionsHe recommended that the for re-
declaratory judgmentandscission for Wyman,be denied. J.

approved the master’s recommendation and entered a indecree
plaintiff appeals.accordancewith it. The

controversy “changeThe in this case on thecenters order.”
plaintiff alleges theynotthat the defendants did tell him thatThe
signed signed agree­indemnitybefore he thehad that document

arguesplaintiff ofment. The that concealment that information
misrepresentation “disputed.”to a debt was Theamounted that the

misrep­master, however, found that the had madedefendants no
signed indemnity agree­plaintiffresentations to the before he the

findings theyWe will not disturb a master’s unless arement.
unsupported by or asthe evidence erroneous a matter of law.

Const., Inc.,Electric, 203,Pepinv. Brothers 121Summit Inc. N.H.
(1981);206, 505, Whitehouse, 417,Hynes427 A.2d 507 v. 120 N.H.

(1980).876,421,415A.2d 878
Although they givethe defendants testified did not thethat

“change signedplaintiff copya of order” hethe before the indem­
agreement,nity they they agreementthatstated had discussed the

plaintiff plaintiffwith the and that he knew of it. The testified
agreement signedhe wasthat unaware of that until after he had

testimonyindemnity Conflicting isthe document. for the tomaster
Croydon Advisory Board,Town v. N.H.resolve. Current Use 121of

(1981);446, 126,442, Johnson,129431 A.2d Goodwin v. N.H.105
(1964). finding296, 97,294, 199 A.2d 99 theThe master’s that

misrepresentations plaintiff sup­todefendants made no the is
byported testimony. finding sup­the defendants’ That is further
byported plaintiff’s testimonythe own he thethat was aware at
signed agreement partnershe histime the that he and owed Ken­

$6,000.ick
appears, plaintiff’showever,It that the concern is withnot

“changethe existence of the debt but with the of thenature order.”
interprets promissory note,He that document to be a which he

disputed. arguesHence,concludes cannot be he that the defend-
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“disputed” incharacterizing theby debt asthehimmisledants
however,defendants, construe theagreement.indemnity The

changing from athe contract“change amendmentorder” as an
if we were toprice contract. Evencost-plus a fixedcontract to

actually prom-“change aorder” isagree plaintiff that thewith the
disputednote, agree cannot beissory that the debtwould notwe

adequatelyperform its contract.toof Kenick’s failureon the basis
Ctr.,382-A:3-306; SupplyBuilding Inc. v. Win-K-RossRSASee

Chalets, Inc., (1981).575, 580, 8,121 12nipesaukee N.H. A.2d432
plaintiffthey thehad informedthatThe defendants testified

disputed on the basis ofthey thought beclaim couldKenick’sthat
theybut thatuntimely performance of the contractand defective

Moreover, testified thatdispute the defendantsit.not intend todid
plaintiff towilling if chosethey witnesses thebe to serve aswould

finding thatsupports master’sdispute evidence thethe claim. That
plaintiff that the Ken-misrepresent to thedid notthe defendants

“disputed.”claim wasick

Affirmed.

Batchelder, J., did not sit.
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