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“disputed” incharacterizing theby debt asthehimmisledants
however,defendants, construe theagreement.indemnity The

changing from athe contract“change amendmentorder” as an
if we were toprice contract. Evencost-plus a fixedcontract to

actually prom-“change aorder” isagree plaintiff that thewith the
disputednote, agree cannot beissory that the debtwould notwe

adequatelyperform its contract.toof Kenick’s failureon the basis
Ctr.,382-A:3-306; SupplyBuilding Inc. v. Win-K-RossRSASee

Chalets, Inc., (1981).575, 580, 8,121 12nipesaukee N.H. A.2d432
plaintiffthey thehad informedthatThe defendants testified

disputed on the basis ofthey thought beclaim couldKenick’sthat
theybut thatuntimely performance of the contractand defective

Moreover, testified thatdispute the defendantsit.not intend todid
plaintiff towilling if chosethey witnesses thebe to serve aswould

finding thatsupports master’sdispute evidence thethe claim. That
plaintiff that the Ken-misrepresent to thedid notthe defendants

“disputed.”claim wasick

Affirmed.

Batchelder, J., did not sit.
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Hurd,Andernacht, (JamesFleming Fleming& of Plaistow F. on
orally), plaintiff.thebrief and forthe

P.A.,Shute, (PaulEngel of the& Morse Exeter R. Pudloski on
orally),and defendant.brief for the

King, action,declaratory judgmentC.J. In this the defendants
(Contas, theySuperior J.)appeal from of the Court thatan order

moving, storage,plaintiff forthe certain and kennelreimburse
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plaintiffs pro-charges inincurred connection with the eviction
or, alternative, furniture,them,ceedings against in the that the

items, publicfurnishings, personal and animals be sold at auction
plaintiff. argue thein reimburse the The defendants thatorder to

dispossessplaintiff to theused unreasonable force defendants from
residence, possessionthat the writ of was void totheir former due

plaintiffjudge’s disqualification, estoppedthat the was fromthe
storage,asserting against moving,fora claim the defendants the

charges, plaintiff tokennel and that the failed minimize itsand
damages negotiate forin that it refused to the sale of the resi-

error,Finding no reversible we affirm.dence.
1978,10, plaintiff,On March the Plaistow Bank & Trust Com-

$12,370.65 against defendants,judgmentpany, received a of the
execution,Reginald Sharon Pursuant to a writ ofand Webster. a

upon Kingstonsheriff's was conducted the defendants’ Eastsale
8, 1978, plaintiff purchasedand the theresidence on June defend-

subjectequity propertyin The remained toants’ the residence. a
mortgage by Family Savings$20,000 held the Mutual Bank and

$2,300.amounting approximatelyother liens to The defendanttwo
Reginald property appraisedhadWebster testified that the been

$74,500.$72,000 andat between
plaintiff was aware the defendants’ toThe of efforts refinance

statutoryattemptpropertytheir in an to redeem it within the
successfully arrangedperiod. Apparently, the defendants for refi-

nancing, plaintiffplanthe failed when the refused tobut subordi-
refinancingproperty party.its in of thenate interest the to that

ultimately propertydefendants failed to redeem the withinThe the
one-yearstatutory period, and the defendants became tenants of

June,plaintiffthe in 1979.
1979,20, plaintiff defendants with aserved theJuly theOn

1,August torefused vacatequit by The defendants1979.notice to
1, 1979,August the defendants were servedpremises, and onthe

hearing before the Plais-A was then heldof summons.with a writ
judgment pos-(Chase, J.) in forresulted aCourt andtow District

15, 1979, ifpossession October theof to issue ona writsession with
15, 1979;by September other-plaintiffpaid thetodefendants $300

pos-A writwise, possession issue forthwith. ofwouldthe writ of
typewritten5, 1979, bearing the nameon Decembersession issued

Andernacht,of J.
plaintiff thepossession,of the evictedwritPursuant to the

6, arrangedplaintiff to haveTheon December 1979.defendants
stored,furnishings and and tomovedhouseholdthe defendants’

plain-pets moved to a kennel. Thehouseholdthe defendants'have
storage expenses.paid all thetiff has of
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plaintiff petition declaratory judgmentThe a forfiled in the
Rockingham 5,County February 1980,Superior request-onCourt
ing movingpartythe court to whichdeclare was liable for the and
storage charges.expenses hearingand the kennel a onAfter
August 7, 1980, (Contas, J.)the Court ordered that the defendants

or, alternative,plaintiffreimburse the thefor those costs in that
decree,“publicthe items be sold at auction.” From this the

appealed.defendants
argue plaintiffThe defendants that the used unreasonable force

court,dispossessto them from their former residence. The trial
however, expressly plaintifffound that the used reasonable force to
dispossess protectthe defendants and used toreasonable means the

89,property. Sly, Whitney(1881);defendants’ Weeks v. 61 N.H. 90
Swett, 10, this,(1850).v. 22 N.H. 14 The defendants concede but

argue employed perthat the force was se unreasonable because the
possession upon by initio,plaintiffwrit of relied the was void ab

rendering plaintiff trespasser. Specifically,the a mere the defend-
Judge justiceants contend that because aAndernacht was of the

Court, firm,judge’s Andernacht,Plaistow District and the law
Fleming Hurd, represented plaintiff proceed-& the in the eviction
ings, disqualified Judge actingRSA 502-A:21 Andernacht from
upon plaintiffs possession. Consequently, theythe of arguewrit

judge jurisdictionthat the lacked and that the writ possessionof
disagree.was void ab initio. We

right every by judgesis“It the of citizen to be astried
Const,humanityimpartial 1,pt.as the lot of will admit.” N.H.

per disqualificationA probabilityart. 35. se ofrule due to the of
unfairness, “applies pecuniarywhen the trier inhas interests the
outcome,” personallywhen the trier has become inembroiled criti­

him,partycism from ora before when he has heard evidence in
prior proceeding, party.”secret at a or when he is related to a

Aubert, 739, 741, 567, (1978)State v. (ci­118 N.H. A.2d393 568
omitted). part-time judgetations particularA must exercise care

keep practice separate judicialto the conduct of his law from his
improprieties appearancefunctions so improprietythat and the of

may Mussman, 54, 55, 822,be reavoided. In 113 N.H. 302 A.2d
(1973). Accordingly, justice823 anyRSA 502-A:21 forbids of the

anyrepresenting persondistrict pendingcourt from in a ormatter
previously Likewise, attorneyexamined in his court. no associated

justicewith a practicedistrict court may appearin the of law
before that court. Id.

case,While the statute was in this onviolated ofthe facts
possessionthe case we hold ofthat the writ was not void. The
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Eppingbyhearingprocess Chase,summary of theJ.was held
assignment.sitting by specialMunicipal But seeCourt, waswho

plaintiff represented1979).(Supp. in thatThe was502-A:5RSA
Romprey,hearing by werethe defendantsMasonandBeaumont &

Attorneybyrepresented court renderedS. Alison. TheThomas
possessionplaintiffjudgment ofa writand orderedthein favor of

JudgeattorneyLater, firmAndernacht’sfromanissue.to
signed by clerk,possession. theThe writ wasofa writobtained

Judgealthough typewritten Andernacht, itofnameit bore theand
Judgepursuant of Chaseto orderissued thewritclear that theis

involvingJudge Thus,any proceedings Andernacht.due toand not
justiceJudge case,only this nonot involved inwas Andernachtnot

JudgeFurthermore, lawAndernacht’shis was involved.of court
hearingrepresent plaintiff on the merits.at thenot thedidfirm

requiredo not the invalida-of this casethe circumstancesWhile
plaintiff’s execution, not what haswe do condonewrit ofoftion the

attorney awithclear that no associatedisRSA 502-A:21occurred.
appearpracticejustice of law shallcourt in theof the district

attorneyjudge’s appearance fromThe of ancourt.before the
Judge Districtin before the Plaistowlaw firm a caseAndernacht’s

clearly thebe avoided inand mustthat statuteCourt violated
impropriety.appearance of Id.theso as to avoidevenfuture

argue plaintiffthe used unreason­defendants next thatThe
argueTheyfrom former residence.force to evict them theirable

plaintiffthat, to its interest in thethe refused subordinatebecause
third-party theyfinancer, were unable to obtainthat of ahouse to

refinancing propertyredeem their within the statu­and failed to
dutyauthority imposing upontory period. The defendants cite no a

judgment purchasescreditor who his own sheriff’ssale to sub­a at
position partyhis of inordinate to that a third order to assist the

judgment unpersuadedproperty.hisdebtor to redeem We are that
duty, reject argument.judgment acreditor has such and we thisa

argue plaintiff estoppedThe defendants next that the was
asserting against moving, storage,a forfrom claim them the and

agentexpenses plaintiff’skennel because the told them thethat
charges.plaintiff paywould all such The trial ofcourt was aware

allegations hearingbut,onthe defendants’ this matter after the
testimony, judgment plaintiff. Althoughthe court awarded for the

express finding impliedlyissue,the made no on thecourt it
estoppel by rendering judgmentrejected theorythe fordefendants’

plaintiff. Saucier, 330, 332,the See Saucier v. 121 N.H. 430 A.2d
(1981); McCarthy,131, 799, 801,v.132 State 117 N.H. 379 A.2d
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1251, (1977). transcript grounds1252 A review of the discloses no
overturning judgment.for that

Finally, argue by failing negotiatethe defendants that to with
house,purchasersprospective plaintiff dutyof the the breached its

damages. Specifically, theyto plain-minimize its assert thethat
purchasetiff’s failure to entertain offers for the of the house

August storagebetween December 1979 and 1980 caused the
charges unnecessarily. apparentlyto increase The defendants

broughtassume the of theirthat sale former residence would have
satisfy plaintiff’s against it,a sum ofsufficient to all the claims to

outstanding mortgagespay against property,the and liens the and
pay storage charges.allto of the accrued

argument obligationThe presupposesdefendants’ an on the
plaintiff pay storagein expenses.to sell the residence order to the

plaintiff obligation.We hold that the had no such Pursuant to the
sale, plaintiff acquired title,“right,sheriff’s the all the and inter­

estate, subjectest that the had in . . . to the debt-[defendants] [the]
right redemption.”or’s of RSA 529:28. The defendants’ tofailure

extinguishedpropertyredeem the their property.interest in the
Consequently, plaintiff subjectthe became the owner of the fee
only prior plaintiff dutyto encumbrances. Id. The owed no to the

property.defendants to sell the
stated, judgmentFor the reasons herein the of isthe trial court

affirmed.

Affirmed.

BatCHELDER,J., sit;did not the others concurred.


