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expense”phrase ofmajority the “other itemsconcludes thatThe
constructing crossing. They cannotof thethe entire costembraces

responsibility fur-explain away of the contractor tothedo notand
labor, bymaterials, equipment imposed thetools andallnish

contract, they such and concisenor can find cleartheterms of
Scope 1.01.language inbut Part 1—

court,conclude, the contractAccordingly, did trial thatI as the
unambiguous, partiesthe contem-thatlanguage andis clear and

crossingconstructing andthecost ofplated inclusion of thethe
byproposedinterpretation” asand tortureda strainedthat “[s]uch

this contract.”under the ofplaintiff “has no basis termsthe
court,agree whichwholeheartedly the lowerwithI further

stated:
revise, modifyliberty dis-at to“This is not o[r][c]ourt
guise professingagreement toofunder thetort an

it, right con-no to make a differentand it hasconstrue
actually by parties.into thefrom that enteredtract

compensateposition for theis in a tothisNeither [c]ourt
contract,party and cannotto this thusof aindiscretions

equitable agree-parties a better or moremake for the
they satisfied to enterthan themselves have beenment

into.”
Ass’n,Savings 121 N.H.and Loanv. Nashua FederalSee Mills

722, (1981).433 A.2d 1312
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P.A., (Richard,Orr & Reno of Concord B. Couser on the brief and
orally), for Company.Granite State Electric
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(MichaelSpellman, onConcord Lenehan the& ofRansmeier
orally), Hydroelectric Company,for as amicusNewfoundbrief and

curiae.
Rowe, Milford, by orally,and forof brief FranklinRobert H.

Inc.,Hydroelectric, curiae.Falls as amicus
Olson, (Mr.of BrownBrown and Robert A. Concord &W.Peter

orally), EnergyMr. Olson for Law Institute.a. on the brief and

Douglas, (Granite State)CompanyJ. ElectricGranite State
appeals public (PUC)of the utilities estab-an order commission

purchase powerlishing minimum rate at which it must electrica
hydroelectric power overpower producers (SPP) of thefrom small

challenges rate andprojects. both thelife of their Granite State
as a for the life of thethe set that rate minimumthe fact that PUC

power projects. We remand.reverse and
1978, LegislatureHampshire the LimitedIn the New enacted

Energy (LEEPA), (Supp.Act RSA ch. 362-AElectrical Producers
1979), supplemen-provide diversified of“to for small scale sources

uponpower dependenceto the state’s othertal electrical lessen
time,may, from be 362-A:lwhich time to uncertain.” RSAsources

utility,1979). requires(Supp. electric in certainThat statute an
circumstances, output power pro-purchaseto entire of electricthe

energy (Supp.by producer, RSA 362-A:3duced a limited electrical
1979), by (Supp. 1979).a rate set the RSA 362-A:4 Thatat PUC.

Congress Utilityyear,same Publicthe United States enacted the
1978, 95-617,Regulatory No.Policies Act of Pub. L. 92 Stat. 3117

provisions(1978) (PURPA), requiringwhich similarcontained the
Energy Regulatory (FERC) prescribetoFederal Commission rules

alia,encourage, production, includingpowerto inter small rules
requiring purchase power powerfromelectric utilities to small

210,production (Supp.16facilities. PURPA U.S.C.A. 824a-3§ §
1981).

18, 1979, PUC, authoritypursuantOn October the to of RSA
210(f),(Supp. 1979) 824a-3(f)362-A:4 and 16PURPA U.S.C.A.§ §

1981),(Supp. hearings properinitiated determineto the rate that
utility required pay energy byan producedelectric would tobe for

LEEPA,Although (Supp. 1979),an SPP. 362-A:4RSA does not set
rate,forstandards determination of that does.PURPA PURPA §

210(b), 1981), that,824a-3(b) (Supp. requires16 U.S.C.A. under§
rules, bypurchasesforFERC the rates “shallelectric utilities be

just utilityand reasonable to consumersthe electric of the electric
publicand in the interest” and shall not exceed “the incremental

energy.”utilitycost to the electric of alternative “Incre-electric
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energy”mental cost of alternative electric is defined as “the cost to
utility which,energy pur-thethe electric of electric but for the

producer,power utility gen-chase from such . . . small such would
purchase 210(d),erate or from another source.” PURPA 16§
824a-3(d) (Supp. 1981).U.S.C.A. §

changedimplementingThe FERC rules PURPA the210 term§
costs,” 292.101(b)(6)“incremental cost” 18to “avoided C.F.R. §

(1980), runningand defined toit include “both the fixed and the
utility system bycosts on an electric canwhich be avoided obtain-

ing energy capacity qualifying Reg.or from facilities.” 45 Fed.
12,216 (1980). (Emphasis added.) FERC classified costs as
“energy” “capacity” “Energyandcosts costs. Id. costs theare vari-

production energyable costs associated with the of electric
(kilowatt-hours). They represent fuel, operat-the ofcost and some
ing expenses. Capacityand maintenance costs are the costs asso-

providing capability theyenergy;with theciated to deliver consist
primarily capitalthe ofof costs facilities.” Id. FERC also deter-

costs, average system costs,thatmined incremental not should be
because, principlesused to calculate avoided costs the of“[u]nder

dispatch, generallyutilitieseconomic turn on offlast and turn first
generating highest running any giventheir units with the cost. At

time, economically dispatched utilityan operatingcan avoid its
highest-cost making purchaseunits as a qualify-result of a from a
ing facility.” Id.

days hearings,After six of the PUC issued an order dated June
18, 1980, rejectedin positionwhich it the utilities’ that avoided

solely averageshould becosts based on fuel costs. The commission
concepttochose instead follow the FERC of avoided costs. It

adopted its staffs arecommendation for formula to arrive at
cost; dailyavoided thatcosts included: fuel an forbase “adder”

peak operation; outages; inventory cost;a correction anfor forced
operation plusexpense;and and an addedmaintenance amount for

capacity. precise all thoseBecause data on costs were not avail-
able, figures Companythe usedPUC for Public Service of New
Hampshire’s (PSNH) unit,generating Newingtonnewest oil-fired
Station, “proxy,” noting report parties “agreed”as a in its that the

proxy.to the The PUC used that data to arrive at an avoided cost
figure that perrounded toout 8.2 cents kilowatt-hour for all utili-

except Findingties Granite State. that Granite State had excess
capacity, capacity componentthe PUC did not add the to that util-

and,ity’s accordingly,costs found its avoided costs to be 7.7 cents
per kilowatt-hour, upward.when rounded Those rates were estab-

as qualifying facilities,lished a forminimum the life of but the
PUC indicated that it would consider future increases.
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14, 1980, rehearingJuly filed a motion for onGranite StateOn
includinggrounds, thatthe assertions the rate set forseveral

in the record and that theState had no basis minimumGranite
facilityof an SPP was Therate for the lifetime unlawful. PUC

motion,argument on the and Granite State advised theheld oral
agreed Newington proxy, offeringthat it had never to the toPUC

testimony to demonstrateprovide additional that per7.7 cents
kilowatt-hour exceeded its avoided costs. The PUC issued a second

denying rehearing, rejectingorder the motion for the of addi-offer
testimony, reaffirmingtional and the minimum lifetime rate on
grounds.policy appealed pursuantGranite State to this court to

RSA 541:6.

arguesGranite State that there is ininsufficient evidence
supportthe torecord the PUC’s determination of its avoided cost

that,specificallyrate. It claims because the rate was derived from
figures PSNH, support applyingfor no inthere is the record for

figures 541:13,those to Granite State. Under RSA the find­PUC’s
ings presumedare its willreasonable and order not be overturned

by preponderanceunless Granite State can show a clear of the evi­
unjust Legislativedence isthat it or unreasonable. Util. Consum­

Com., 972, 974,ers’ Council v. Public N.H.Util. 117 380 A.2d
may1083, way(1977). State itsOne that Granite meet1084

“showing presentedby inis that no evidence was theburden
Whaland,Hosp. Serv. v. 114record to sustain the order.” N.H.-Vt.

record,92, 96, 191, reviewing(1974). After theN.H. 315 A.2d 194
its burden.we conclude that Granite State has met

rates,setting presumedtheIn its initial order avoided cost PUC
Newingtonparties agreed proxy,to use of the andthat all had the

Newingtonusingproceededit to arrive a rate data. Graniteat
responded by filing rehearingmotion forState to that order a in

agreedwhich it informed it had neverthe PUC that to the
Newington proxy, arguing that its avoided cost rate should be

figures Englandsupplier,based on for its own New Power Com-
pany (NEPCO). acknowledgeThe did not Granite State’sPUC
allegation agreed proxy, attemptedthat it had not to the but to

by general “[s]pecificbolster its initial decision the assertion that
NEPCO data does exist in the to sustain therecord Commission’s

Newingtonapplication supportof Inthe data to NEPCO.” of that
statement, the PUC cited the fact that NEPCO and PSNH had
“fairly pricesclose” estimates on how much oil will increase. That
statement assumed that NEPCO’s and PSNH’s base fuel costs

argumentrejectedwere the same. The PUC Granite State’s that
PSNH’s, relyingpricesNEPCO’s oil are lower than on records that
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allegedly prices companiesshowed that “the oil for twothe contin-
uously change fact,expensive.”toas which is more In the docu-

upon onlyment which the shows inPUC relied that once a ten-
period of oilmonth was PSNH’s cost lower than NEPCO’s.

by similarly unpersuasive.The other evidence cited the isPUC
soughtEssentially, support applicationthe commission to its of
by demonstratingdata toPSNH Granite State that PSNH’s cost

NEPCO,figures supplier.were similar to those of Granite State’s
true,if companiesEven that were the mere fact that two have

applyingcostssimilar is insufficient reason for ofthe costs one
another,company companiesto if bothdata for is available. There

figuresis no evidence that Granite costState’s were unavailable.

anyNeither the PUC nor of the amici have been able to
specific support applicationshow evidence in recordthe to the of

State,Newington data to Granite and we have been tounable find
any. lengthy“It is not this court’s function to comb and detailed
administrative in of supportrecords search evidence which would

finding.” Co.,Appealan administrative Portsmouth Trust 120of
753, 759, 603, (1980).N.H. 423 A.2d 607

brief, EnergyIn its the Law Institute relies on volumi­
from the supportnous documents filesPUC’s to the PUC’s action.

evidence, however, AlthoughofNone that is in the record. the
may support by takinghave been ablePUC to its action adminis­

specified so,notice of certaintrative had itdocuments chosen to do
N.H., 332, 351, 626,v.LUCC Public Serv. Co. 119 N.H. 402 A.2dof

required(1979),638 it was doto so in a manner that afforded
opportunity respondGranite State an to to the information con­

id., 638;in them. 402tained See A.2d at Insurance Serv. v.Office
Whaland, 712, 743,720, (1977).117 N.H. 748378 A.2d Because the

adequately application Newingtonsupportdoesrecord not the of
State,data to Granite forthe avoided cost rate Granite State based

on that data is without foundation. We therefore remand this case
usingto the PUC to redetermine Granite State’s avoided cost rate

figures utility.that relate to that
argues authorityGranite State also that the hadPUC no to

qualifyingestablish a minimum costavoided rate for the life of
agree.SPP facilities. We

PUC, agency,The as an administrative must act within
scope delegated powers. Appealthe of its Concord Natural Gasof

685, 689,Corp., 1291,121 (1981).N.H. 433 A.2d 1294 The commis­
authority purchasesion derives energyits to ratesset for the of

produced by (Supp. 1979), pro-SPP’s from RSA 362-A:4 which
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energypurchasing electrical in accordancevides: “Public utilities
chapter pay price perprovisions of this shall a kilowattwith the

time, by publicto the utilities commission.”hour to be set timefrom
authority,(Emphasis added.) Pursuant to that the PUC established

facility,rate for the of an SPP which Granitea minimum life
argues fifty years. Concededly phrasecould be the “fromState

precise, clearly precludesis not it the fromtime to time” but PUC
statute,establishing enactingpermanentsuch a rate. In the the

legislature cognizantwas of the nature of rates and that conditions
change period mayfor ofso that rate desirable one time be“[a]

Davis,period.”undesirable for another K. Administrative Law
18.08, Although(1972). justifiedText at 368 the PUC the min-§

ground priceslifetime rate on the that oil will neverimum
decrease, pure though obviouslyspeculation,that rationale is of

true,some self-evident attraction. Even if it were the lacksPUC
authority (Supp. 1979)under RSA 362-A:4 to set an unmodifiable

require regu-Therate. statute does not the PUC to review rates at
intervals, Revenue,Dept.lar Diana v. 5 Ill.Shoe Stores 2dcf. of

112, 115-16, 71, (1955), require125 N.E.2d 72-73 but it does the
changecommission to consider a rate when conditions so v/arrant.

Reversed and remanded.

Batchelder, J., sit;notdid the others concurred.
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