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(JamesLord, KillKelley, of Laconia L.Martin &Nighswander,
orally), plaintiff.for theandon the briefBurke

P.A., Plymouth (Edwin Kelly onFoley of W. the briefMurphy &
orally), for the defendants.and

superiorKing, plaintiff appeals thefrom decree ofThe aC.J.
by necessityruling have easement overdoes not anthat hecourt

defendants. We affirm.of thethe land
Cook, Rumney, Hamp-NewGeorge of a farm inP. the owner

1912,shire, leaving his estate to his heirs. Theundivideddied in
25,by Highwayon the north aat times been borderedfarm has all

remaining by pri-way, the land ofon three sidespublic theand
owners, proceeding.parties to thisvate not
1917, roughlythedivided farm inheirs to the estateIn the Cook

abutting Highwaypart 25conveyed to F. W.the northernhalf and
portionconveyed the southern ofheirs “landlocked”Roberts. The

farm,Wright. ofSince the division theto and Jamesthe farm Joel
by separate parties,always theowned andlots have beenthe two

separatecompletely from one another.chains of title are
that,trial, plaintiff as of theowner landlockedAt the claimed

by necessityparcel, is an across the land ofhe entitled to easement
soughtright-of-way by plaintiffthe remainsThethe defendants.

lengthits atfor most of but crosses oneon the defendants’ land
landowner, Switzer,abutting whopoint Nina isonto the land of an

right-of-waypartynot this action. The claimed deviates froma to
aover the land for short distance inthe defendants’ land Switzer

impedesby-pass access toto a mountain which direct theorder
mountain, nearlyhighway. phys-of the it isBecause of the location
highway entirelyically impossible to have to the over theaccess

property.defendants’
J.) plaintiff’sSuperior (Johnson, denied the claim thatThe Court

property. plaintiffthe Thehe owned an easement over defendants’
ruling groundappeals the that the court relied onfrom that on

findings primaryno relation to thethat bear issuecertain factual
in case.the

necessityby impliedtheEasements arise from intent of
Prods.,parties. Plastic Seppala,the See Laminated v.Inc. 115 N.H.

22, 23-24, 185, (1975); Ferguson,v.A.2d 186 Elliott 104 N.H.332
25, 28, 387, Necessity(1962). alone is insufficient to177 A.2d 389

Prods.,LaminatedPlastic Seppala,an easement. Inc. v.create
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supra 23, Rather, surroundingat 332 A.2d at 186. the circum-
they supportstances must be examined to determine whether will the

partiesconclusion that the intended to create an easement. Elliott
28,Ferguson, supra Therefore,v. at A.2d177 at 389. the issues

surroundingbefore the trial court were whether the circumstances
the division of the farm and the sale of the two lots demonstrated

necessitythat reasonable to cross the defendants’ land existed in
parties1917 and whether the circumstances indicated that the to

purchaserthose intended that thetransactions of the south lot
would have an easement over the north lot. Plastic Laminated
Prods., 24,Seppala, supra 186;v.Inc. at 332 A.2d at Elliott v. Fer-
guson, 28,supra at A.2d177 389.

plaintiff languageThe asserts that the of the court’s decree reveals
deny plaintiff bythat it based its decision to the an easement neces-

sity on factors that are irrelevant to whether such an easement exists.
Specifically, plaintiffthe asserts that the court reached its decision

presentlybecause it concluded that plaintiffthe defendants allow the
land, plaintiffto their predecessorscross that the and his in title have

seeking byused the south lot since 1917 without an easement neces-
court,sity in power grantand that the court lacked the to an ease-

propertyment over the of Nina Switzer.
The trial court’s decree stated that:

“[Tjhere right-of-way by necessity.is no or easement In
instance, nearly physically impossiblethe first it is to

have an propertyeasement over the Patterson and no
breakupsuch easement has ever existed since the of the

property. InCook view of this the Court finds that there
implied thoughis Bradley prop-no easement even the

erty public way.notdoes have immediate access to a In
addition, request right-of-there has been no for such a

1917,way by necessity since and the Court finds that the
been,Bradley fact,property usefully enjoyed byinhas

Bradley predecessorsMr. and his in title without the
granting right-of-way by necessity....of this or easement

grant right-of-way bypowerThe Court has no to a
necessity owners,property adjoiningover the of land but

plaintiff right-of-the has failed to show that his lack of a
way by necessity anyor easement has caused him harm.”

that,plaintiff properly pointsThe out in the offinal sentence the
decree,above-quoted plaintiffthe trial court found that the had

any resultingtofailed demonstrate harm lack offrom the an
plaintiffeasement. The asserts that this is an allusion to the fact
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plaintiffpresently permit to cross theirthethe defendantsthat
waswhether the easementthis is irrelevant toland and that fact

necessaryreasonably in 1917.

plaintiff decree. The statementmisreads the court’sThe
resultingany fromplaintiff establish harmthe had failed tothat

immediatelyland wasof an easement over the defendants’the lack
prede­by indicating plaintiff hispreceded the anda sentence that

bygainalways their lotable to access toin title had beencessors
plaintiff him­parties Thepermission of third to cross their land.

goingby byget to land footconceded that he was able “toself [his]
ways.” Although plaintiffany that thefrom number of the factin

by permis­predecessors in title had access to the lotand his have
automatically pre­parties notof third to cross their land doession

Powell,by necessity, see R.existence of an easement 3clude the
Property (1979), to410 it is relevantThe Law of Real at 34-70§

contemplatedparties original thewhether the to the transaction
plaintiffs predecessors in titleof an easement. That thecreation

any acquiring plaintiffsaccess to theused alternative means of
lot,lot, isthan the claimed over the defendants’ somerather access

evidence that the easement did not exist in 1917. It therefore was
reachingnot error for the court to consider this fact in its decision.

plaintiff argues improperlyThe next that the court based
upondecision its ofits conclusion that since the division the Cook

farm, propertythe owners of the landlocked had been able to use
petitioningtheir lot without the court to declare the existence of an

by necessity. disagree.easement We ofThe fact that the owners
propertythe landlocked have used their lot since without a1917

bydeclaration the courts that an easement existed is some evi­
parties originaldence that the to the did not intendtransaction to

possible explanationcreate an easement. Of course another for the
lack of court action would that the owners ofbe the two lots have
peacefully anycoexisted since and that there was no for1917 need

evidence,Weighingof the owners to resort to the courts. the how­
ever, court,properlyis a function of the trial and we defer to its

House,judgment. Clearing 346, 350,Khoury,93 v. 120Inc. N.H.
671, (1980).415 A.2d 674

Finally, plaintiffthe contends that the court based its deci­
primarilysion that no easement existed over the defendants’ land

upon the fact that the claimed easement crosses onto the land of
plaintiff upon Pingree McDuffie,Nina Switzer. The relies v. 56

(1876), propositionN.H. 306 for the that the trial court has author­
ity grant by necessityto an easement over the defendants’ land
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that,notwithstanding practical purposes, plaintiffthe fact for the
returningpartyto over of a third beforewill have detour the land
way.property continuing publicthe It isdefendants’ and toto the

reading Pingree forwhether that case standsunclear from our of
Nevertheless,plaintiff’s proposition. conclude that the merethe we

plaintiff may to over the ofthat the choose detour land Ninafact
attempt passfor rather to over aSwitzer a short distance than

precludeland does not in and of itselfmountain on the defendants’
by necessitythe existence of an easement over the defendants’

land.

opinion theBut court’s does not state that it deniedthe
plaintiffthe would use the land of Switzer ineasement because

Rather,reaching way.public the inthe court denied the easement
nearlypart physically impossibleis to have an ease­because “it

property. toover . . .” This fact is relevantment the [defendants’]
original conveyance plaintiffspartiesthe to of the lotwhether the

plaintiffofin favor the would exist. Itintended that an easement
factnot error for the trial court to consider this inwas therefore

reaching its decision.
unpersuadedWe are that the trial court reached its decision

Accordingly,upon irrelevant the court’sbased considerations.
byplaintiff necessityno overthat the has easementdetermination

isthe defendants’ land affirmed.

Affirmed.

Batchelder, J., sit; Douglas, J., part; thedid not dissented in
concurred.others

Douglas, J., dissenting only:partin Plaintiff contends that the
decision no easement existed defend-court based its that over the

uponprimarily factants’ land the that the claimed easement
party. plaintiffofcrosses onto the land a third The fact that the

person’sperson thatwitha thirdmay the land ofhave to cross
right-claiming afromper preclude himnot sepermission should

61-62,57,Parker, 182Tex.necessity. 143of-way by v.Bains
ques-toopinion leads me397, (1944). trial court’sThe399S.W.2d

itIfitsa for decision.fact as basison thatit reliedwhethertion
for clarification.did, I would remandthen it erred.


