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Dinitz, 600,United v. 424 (1976) (citationsStates U.S. 611 omitted);
Janvrin, 370, 371,see 152,State v. 121 N.H. (1981).430 A.2d 153

Our review of the surroundingcircumstances judge’sthe trial
quash January 4, 1980,decision to the indictment reveals that the

“court’s conclusion existingas to the state of the law ‘was at most
negligence’an act of productand was not the typeof the of over-

reaching that will jeopardy protection.”invoke double State v.
Janvrin, 372,121 N.H. at (quoting430 A.2d at 152 Lee v. United
States, 23,432 (1977)).U.S. Consequently,34 jeopardyno double
has attached.

Nothing opinionin this should indicatingbe construed as that
the State havingwas barred grandfrom juryreconvened a to

Bussiere,reindict the defendant. 659,State v. 664,118 N.H. 392
151, (1978).A.2d 155

Remanded trial.for

Batchelder, J., sit;did not the others concurred.
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Starr, Kohls,Peters,Wadleigh, (RonaldDunn of Manchester& J.
Lajoie orally), plaintiffs.on the brief and for the

Perkins, P.A.,Upshall (Kennethof& Robinson Concord L.
Jr.,Robinson, orally),on the brief and for the defendants.

trial courtBois, order of theappeal arises from anThisJ.
subsequentagainstdeficiency judgment the defendantrendering a

of the record revealsmortgage reviewforeclosure sale. Ourto a
denyingby certainerrorcommitted reversiblethat the court

law, reverse and remand.rulings thereforerequests of and wefor
agreed pur-1971, Fisher toH.In the defendant RobertOctober

incertain real estateplaintiff William H. Meredithchase from the
plain-Concord, personal property, and theequipmentcertain and

12, 1971, closingpractice. a waschiropractic Novembertiffs On
signed promissory in favor ofnoteheld at which the defendants a

mortgage$31,000, by on theplaintiffs for secured a secondthe
mortgage lien of the Mer-and subordinate to the firstreal estate

Savings original principalCounty in amount ofrimack Bank the
mortgage$22,500. lien on theplaintiffs their secondThe foreclosed

9,property public was held at whichon 1976. A auctionNovember
bid, bidding $30,000plaintiffs only less the amountthethe offered

mortgage purchasing property foron the first and thedue
mortgage,$9,518.92, subject existing the bal-first on whichto the

$20,481.08. plaintiffs’due on the secondance due was The balance
mortgage $19,537.61. apprais-A number ofnote at that time was

rangeproperty placed real estate in theof the the value of theals
sale, plaintiffs$45,000 $55,000. Following the foreclosure theof to
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sought deficiency judgment $11,128.39,a in amount ofthe which
principalthe difference the balancewas between due on both notes

portion($40,018.69) principal price ($28,890.30)and thethe of bid
againstapplied (Rogerthe balance due. The Master G. Burlin-

rulings findingsgame, Esq.) made certain and and recommended
“judgmentopinion plaintiffbe for the forwithout that entered the

deficiency $11,128.39 7%,in plusthe amount of accrued atinterest
Judge (Cann, acceptedplus J.) approvedcosts.” The Trial and this

recommendation.

that,argueThe defendants the trial court’s denial of certain
requests rulingstheirof for of law constitutes error.reversible

appeal“The in an astandard of review from master’s recommen­
findings rulings upheld theydation is that the and will be unless

unsupported byare the evidence or are oferroneous as a matter
Electric, Const., Inc.,PepinInc. v. Brothers 121 N.H.Summitlaw.”

203, 206, 505, Whitehouse,(1981) (citing Hynes427 A.2d 507 v. 120
417, 421, 876, (1980) MaryN.H. 415 A.2d 878 and Brown v. Hitch­

739, 742, 1138,Hosp.,Memorial 117cock N.H. 378 A.2d 1140
record,reviewing agree(1977)). After the we with the defendants

report inexplicable,the master’s reached andthat inconsistent
conclusions, only requests,regardingnot theerroneous defendants’

requests plaintiffs,also as to certain of the tobut which rose the
eight requestsoflevel reversible error. The defendants filed for

findings requests rulingsof fact and seven of law.for The master
“[djefendant’s requests rulingsfindingsthat forrecommended and

1, granted.” (Emphasis added.)numbered 3-6 should be isThis
particularly speculatenebulous because it leaves us to whatas to

requests.actions he took on which
requestthe rulingThe master denied defendants’ for a of law

2 requirednumber which stated: “Plaintiffs Meredith were to use
priceefforts to atreasonable obtain a fair the foreclosure sale.”

Likewise, our review of the record that thereveals master denied
plaintiffs’ request rulingfor athe of law number 1 which read:

purpose statutory power procedure“The of the provideof sale is to
public mortgaged premisesa auction for the in order to obtain a

priceandfair reasonable under the circumstances.”

mortgage essentially rightBecause foreclosure is a to
relief,equitable Region Yard,Corp.Lakes Fin. v. Goodhue Boat

Inc., 103, 107, 1108,118 N.H. (1978); Phinney382 A.2d 1111 v.
Levine, 971, 735,968, (1977);117 N.H. 381 A.2d 737 see Mills v.

Assoc., 722, 727,Nashua Fed. Sav. Loan& 121 N.H. A.2d433
1312, pervade(1981),1315-16 the element of fairness must the
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Accordingly, mortgageeprocess. requiredentire foreclosure “the is
goodto conduct the foreclosure sale ‘in the exercise of faith and
”diligence mortgagor’sprotect Regiondue to the Lakesinterest.’

Yard, Inc., 107,Corp. supraFin. v. Goodhue Boat at 382 A.2d at
390, 391,(quoting Bank,1111 v. FirstSilver Nat'l 108 N.H. 236

493, (1967));A.2d Faulkner,495 Corp.Reconstruction &c. v. 101
352, 361, 403, (1958).N.H. 143 A.2d 409-10 Because the defend-

plaintiffs’ requestsants’ and the were accurate statements of the
duty by mortgagee mortgagor,owed the to the the master’s denial

requestsof these was erroneous.
The requestsmaster’s denial of these two particularlyis trouble-

some, given inconsistencythe grantingthat arises because of his of
requests (defendants’two other request rulingfor a of law number

plaintiffs’1 request rulingand for a 2),of law number which were
regardingaccurate statements necessity goodthe of faith in con-

ducting a foreclosure sale. We further inconsistencynote that an
exists between the master’s recommendation deficiencythat a
judgment plaintiffsbe entered for the plain-and his denial of the

request rulingtiffs’ 9,for a of law number which stated: “There
fraud,was no misconduct or bad faith in the conduct of the fore-

closure sale.”

We further note that inconsistencies exist between the mas­
deficiency judgmentter’s recommendation that a be entered for

plaintiffs plaintiffs’the and requests.his denial of two of Request
findingfor of fact number reads $30,000.00,5 as follows: “A bid of

mortgage, priceless a first premiseswas a fair for the at the time
of foreclosure under the circumstances.” This was the exact bid

by plaintiffs uponentered the and the one which the master based
deficiency judgment. Request rulinghis for of law number 9 reads

fraud,as follows: “There was no misconduct or bad faith in the
conduct of Obviously,the foreclosure fraud,sale.” if there were

present,misconduct or bad faith the sale should not have been left
report master,to stand. Because the of the which did not discuss

reasoning conclusions,the behind his leaves these inconsistencies
unresolved, theywe conclude that constitute reversible error.

argueThe foreclosingdefendants mortgageealso that a who
onlymakes the bid at a purchase moneyforeclosure sale of a

mortgage and whose bid is less than the fair market value of the
property should not be deficiency judgmentallowed to recover a

underlying obligationunless the exceeds the fair market value of
property.the If the trial court on remand determines that the

comportedforeclosure sale procedural safeguardswith all of the
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ensuring protectedfairness parties,and the interests of the see
Boston,Industrial v. FirstMerrimack Trust Nat. Bank 121 N.H.of

197, 201-02, 500, (1981),427 A.2d 504 we see no reason to carve
exception deficiency judgment merelyout an that would bar a

mortgagee agree-the thebecause was sole bidder or because the
parties purchase moneyinment between the was the form of a

Osborne, Whitman,mortgage. generally G. G. D.See Nelson &
8.3, (1979).Real Estate Finance Law at 530 If the trial court§

comportthat the foreclosure sale did hotfinds so with all of the
safeguards insuringprocedural protectionfairness and to the

parties, maythe it ainterests of order new foreclosure sale.

Reversed and remanded.

Batchelder, JJ., sit;Brock and did not the others concurred.
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