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No. 80-379

Matti V. Perkio & a.
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Gerald R. Prunier

7, 1981October

Tefft, Bedford,Stanton byE. of orally,brief and plaintiff.for the
Starr,Wadleigh, Peters, Kohls,Dunn & of (JamesManchester S.

Yakovakis & a. on the brief and LajoieRonald orally),J. for the
defendant.

Per curiam. The issues in this case pointare: at what in time
damages attorney’sfor an negligent representation parcelthat a of
land is free of encumbrances measured,should be and whether a
plaintiff may recover for sufferingmental as an element of dam-
ages in such an action.

1974,In plaintiffs,the Matti Perkio Keurulainen,and Joanne
Perkio, signednow purchasea agreementand sale for a tract of
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financing, theyIpswich, Hampshire. To obtainland in New New
attorneycredit union. Awent to a Massachusetts Massachusetts

attorney,Hampshiredefendant, a to search thecontacted the New
property. reportedthe The defendant that there were notitle to

property. plaintiffs purchasedon the Theliens or encumbrances
August byproperty a not mentionthe in 1974 deed that did a

right way.of
plaintiffs beganspring 1975, the to build a onIn the of house

agentsummer,their land. That a local real estate contacted the
sellingplaintiffs parcelthem that he was aand informed of land

abutting rightpropertythe their and aback of that there was of
way par-land, location,in an undetermined the backover their to

plaintiffscel. The advised him that their deed did not refer to a
right way.of

spring plaintiffs1976,In the of the moved into their half-
theytime,finished Athouse. about that same received two letters

attorney representing parcel,from an the owner of the back
informing property subject right waythem that their was to a of

asking agree 1976,and them to to establish its location. In March
parcel plain-sold,the back was and the new owner contacted the

right way. August 1976,tiffs to establish the location of the of In
rightparcel way edgethe new owner of the back cut a of over the

plaintiffs’ property. plaintiffs brought peti-of the land to his The a
quiet injunction againsttion to title and to anobtain him and

brought damages cutting right way. Theyan action for for the of
brought negligence againstalso a action the defendant for his fail-

right wayure to disclose the existence of the of and his failure to
timely injunction; they soughtobtain an later to amend the com-
plaint damages anguish.to seek for mental

Esq.) plaintiffs’Dearborn,(EarlThe Master ruled that the land
subject right way strip bywas to a of and that the cut the owner of

the back lot was the best location for it. He also found the defend-
plaintiffsant liable to the for his failure to disclosethe existence of

right way. damagesthe of The master assessed based on the dim-
property right wayinution of the value of the at the time the of

plaintiffs’cut,had been but he dismissed the claim for mental
anguish. approvedSouter, J., the master’s recommendations. The
plaintiffs appeal.

damagesThe first issue is when should be measured. The master
computed damages based on the difference in the value of the
property right waywithout and with the of at the time it was
physically Although plaintiffsestablished. the concede that the

propertydiminution in the value of the is the measure ofcorrect
damages, they argue that the values should determinedhave been



873

substantially completed,trial, wasthe housewhenofthe timeat
cut, housewhen thewayright wasofthetimeat thethanrather

masterargues that thedefendantTheonly half-finished.was
conveyance.thedamages time ofat thedeterminedhaveshould

agree defendant.with theWe

right waydetermining damages of wasat the time theIn
ofcut, the rule that “a causeto have relied onseemsthe master

or,plaintiff in the exer­discoversuntil thedoes not accrueaction
diligence, both the fact ofshould have discoveredreasonablecise of

Maurer, 120v. N.H.injury cause thereof.” See Carsonhis and the
825, question when cause925, 936, (1980). The a424 A.2d 833 of

damagesquestion when shouldtheaccrues is different fromaction
Dobbs, Law Remedieson the ofbe See D. Handbookmeasured.

general rule,As a5.4, (1973) “Dobbs”].at 343-44§ [hereinafter
damages in of land are measuredbased on the diminution value

injury. 3.2,plaintiffsimmediately the Dobbsafter atbefore and §
damages, plaintiffmeasuring the dis­the time when139. In such

case, injuryinjury In instant the thehis is irrelevant. thecovers
negligence pur­is theplaintiffs the defendant’ssuffered due to

right way theysubject of which wereto a ofchase of land
Damagesunaware, cutting way.of that thereforenot the actual

they purchasedof the time theshould have been measured as
Co., 80,Loan 92 Okla.property. v. Pioneer Abstract &DeVilliers

628,310, Came, 630,81, (1923); v. 116 N.H.218 P. 311 Wilsoncf.
Willson, 229,474, (1976); v. 25 N.H. 238-40366 A.2d 475 Willson

course,damages may,(1852). of include conse­The measure of
theydamages, plaintiff provequential if can that were fore­the

Co., 607,v. Southwest Fire Ins. 118 N.H.seeable. See Lawton Great
611-13, 576, (1978).392 A.2d 579-80

any rule,difficulty of other for theThis case demonstrates the
damages depend priceplaintiffs on the market ofwould have their

vagariesthey propertya or ofhouse constructed on the the when
assessinginthe case was scheduled for trial. The master erred

damages propertybased on the market value of the at the time the
right way cut, the case for aof was and we must remand reas-

damages.sessment of the amount of

dismissinginthe master erredis whetherThe other issue
suffering.damages Theseeking mentalforplaintiffs’ countthe

allegedregard to theirphysician withplaintiffs anever consulted
Merrill, 119v. N.H.suffering, Corsothe master ruled thatand

300, because it647, 653, (1979), their claimbarred406 A.2d 304
objectiveform ofinjury “susceptible to somerequired besuch to
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proved throughmedical qualifieddetermination and medical wit-
nesses.” applicableWe hold that not context,Corso is in this see

Co.,Lawton v. 607,Great Southwest Fire Ins. 615,118 N.H. 392
576, however,(1978);A.2d 581-82 rulingthe result of his notwas

error.
damagesThe master’s assessment of based on the value theof

right waytheproperty reversed,at the time of was cut is theand
matter is for damages.remanded ofreassessment

part;in reversed inAffirmed
part; remanded.

Douglas, J., only;concurs in Batchelder, J.,the result notdid
sit.
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