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standards,clearly and wemeets ourthat itdisclosesindictment
it is sufficient.hold that

trial.Remanded for

JJ., sit;Batchelder,Douglas, not the othersdidBrock and
C.J., designation pursuantGrimes, byconcurred; specialRet. sat

to RSA 490:3.
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P.A., (Edward E.of ConcordGallagher, & GartrellCallahan
plaintiff.III, orally),Shumaker, for theon the brief and

Soden, (RobertSulloway, of Concord M. Larsen on theHollis &
orally), for the defendant.brief and

Douglas, essentiallyappeal are toIn this we asked decideJ.
sufficiently public policyplaintiff a tothe establishedwhether
wrongful discharge employeesatisfy of an set forthtest for thethe

Co., 295, 414 A.2din Howard v. Dorr Woolen 120 N.H. 1273
(1980). of the record reveals that there was a sufficientOur review

by plaintiffpublic policy the and thenexus between the asserted
discharge. Accordingly, the trialfor his we affirm court.reasons

13, 1977,Januaryhis on with theFrom 1939 until termination
service, Cloutier,years militaryexception Davidof three out for

byplaintiff, employed andwas the Great Atlantic Pacific Teathe
DuringCompany (A P), periodthe defendant. this he held a va-&

manager.riety positions, risingof a store Evidencefrom a clerk to
presented exemplary employeewas at trial that he had been an

commendations, in additionwho had received several awards and
salary.into numerous increases

1975,July opened inIn A & P a new store Tilton and awarded
Althoughmanager employeesposition plaintiff. the ofthe of to the
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bythe store were covered bargaining agreement,a collective the
plaintiff, managerial position,because of his was excluded from
coverage agreement.under the 152(11)See 29 164(a)U.S.C. and§§
(1976). plaintiff’sonBased the very danger-assertion “itthat was

here,”up gave permissionous the defendant plaintiffto the to
protection company employees making depositssecure for cash on

thereafter,waytheir from the new store to the bank. Soon this
protection provided by chargepolice trip.was local perat a of $3

later,Approximately tofive six months the defendant notified the
plaintiff police protectionthe appearsthat would be terminated. It

testimony protectionfrom the at trial that oftermination at that
company policy.withtime was consistent

testimony plaintiff Cote,The of the and of Mr. the assistant
store,manager complainedof the indicated that both men had to

supervisors police protection.their about the discontinuance of The
plaintiff supervisors up anythat histestified had him to locktold

deposit anyfunds for in the safe in iflocated the store of the
employees working plaintiff gounder the were toafraid to the

duringnight superintendentbank at or the Anweekend. A & P
policycompany police protec-stated that after the termination of

required daily deposits bytwotion to be made two store
employees. plaintiffThe evidence indicated that the himself con-

regular deposits, although testimonytinued to make there was that
deposits always beingof weekendsome the were not made. Addi-

tionally, agreementbargainingthe collective stated that store
requiredemployees could not be to use their vehicles to conduct

employer business.
evening Saturday, 18, 1976, plaintiffthe ofOn December the

completed straight day store, takinghis seventh of work at the a
deposit returning day, Sunday,to the bank before home. The next

day midnight Sunday, 19,was his scheduled off. At on December
plaintiffthe was called and informed that the store had been

burglarized.and scenebroken into the safe At the he learned that
deposits dayno had been made that and that the loss had totalled

approximately $30,000. placed inThe funds had not been a “barrel
byrequired company policy.assafe” was

investigation, suspended plaintiff,After an the defendant the
Cote, 17, 1977,bookkeeper. JanuaryMr. and the store On the

dischargedplaintiff companywas because of his “violation of
bookkeeping procedure.” plaintiff brought wrongfulThe athen
discharge againstaction the defendant. After the Trial Court
(Cann, J.) pretrial dismiss,had denied the defendant’s motion to
subsequent non-suit, verdict,motion for and motion for a directed

jury,the case was submitted to the which areturned verdict for
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$92,000 the defendantof from whichthe amountplaintiff inthe
argues inthe trial court erreddefendant thatappeals. Thenow

the of all evi-at close thefor a directed verdictdenying its motion
statutoryspecific, publicplaintiff did not aver athebecausedence

wrongfulgiving rise to a dis-his conduct andpolicy protecting
charge action.

early century pre­prevailing in the nineteenthThe rule
hiringprivate carried with it duties andindefinitethat ansumed

early “cus­servant. Theseresponsibilities for both the master and
thetomary obligations [subsequently] recast in terms ofwere

Note, Protecting Employeesemerging theory At Willof contract.”
OnlyWrongful Discharge: Duty to Terminate in GoodAgainst The

1816,Faith, (1980). thenL. Common law93 Harv. Rev. 1824
where, employmentofpoint in the an con­to absenceevolved the

tract, any employ­to terminate theparties were free at timeboth
jurisprudencerelationship, with Americanor without cause.ment

commonly the “at-will” rule:adopted is referred to aswhat

generalinflexible, or indefi-that arule is“With theus
will,hiring if serv-and thehiring prima a atisnite facie

hiring,yearly burden istheato make it outant seeks
hiring muchby proof. A at so aitupon to establishhim

being specified, is anweek, year, noday, timemonth or
hiring, presumption itattaches thatnoindefinite and

even, only fixed for what-day the ratebut atwas for a
may indefiniteparty . . is anthe serve. . [I]tever time

party,will of eitherhiring is at theand determinable
distinction betweenrespect is nothis thereand in

otherdomestic and servants.”

Wood,H. G. A Treatise on the Law of Master and Servant §
136, (2d Co.,1886); Mongeat ed.283-84 see v. Beebe 114Rubber

130, 136, 549, J.,(1974) (Grimes, dissenting).N.H. 316 A.2d 553
Although prevailing generally relationship“the new climate in the

employer employee,” Monge Co.,of and v. Beebe Rubber 114 N.H.
133, 551, qualificationsat 316 A.2d at tohas led substantial to the

rule, e.g., Etc.,Brotherhood,“at-will” Petermann v. International
184,App. (1959); Frampton174 Cal. 2d 344 P.2d 25 v. Central

Co., 249, (1973);Indiana Gas 260 Ind. 297 N.E.2d 425 Fortune v.
Co., 96,RegisterNational (1977);Cash 373 364Mass. N.E.2d 1251

Hocks, 210, Rights(1975);Nees v. 272 Or. 536 ofP.2d 512 Civil Act
1964, VII, seq. (1976),tit. 42 U.S.C. 2000e et the rule itsretains§
vitality byin legislativeothercircumstances than those carved out
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judicial exception and in bargainingand those which collective
agreements apply.

Co.,years ago, Mongein v. Beebe 114Seven Rubber N.H.
133, 551, majority employer’sat A.2d at the noted that “the316

runningin his as sees fit beinterest business he must balanced
against maintainingemployee employ­inthe interest of the his
ment, public’s maintaining properin aand interest balancethe

two,” concluding by employerthatbetween the “a termination the
byemploymentof willof a contract at which is motivated bad

faith or or based on retaliation is not in the best interest ofmalice
system public goodthe theeconomic or and constitutes a breach of

employmentthe underlyingcontract.” The rationale Monge is that
implied everyis anthere covenant in relationshipcontractual that

parties carry obligations goodthe will out their in Burseyfaith. v.
Clement, 412, 414, 346,118 N.H. (1978);A.2d387 347-48 Seaward

City Rochester, 128, 129,v.Construction Co. 118 N.H. 383 A.2dof
707, (1978).708 In Company,Howard v. Dorr Woolen 120 N.H.
295, 297, 1273, (1980),414 A.2d Monge1274 “[w]e toconstrue[d]

onlyapply employee dischargedto a situation anwhere is because
performedhe an public policyact encourage,that would or

publicrefused to that which policy condemn,”do therebywould
limiting Monge holding “public policy”the exception.to the “[U]n-­

employeeless an at will specific expressionidentifies a publicof
policy, may dischargedhe be with or without cause.” Pierce v.

58,Corp., 72,Ortho 505,Pharmaceutical 84 N.J. 417 A.2d 512
(1980). Accordingly, we must plaintiffdetermine whether the has

public policyarticulated a givesufficient to rise to a cause of
and,inaction therefore,tort under Howard sufficient to withstand

the defendant’s motion for a directed verdict. It is here that we
part company with the dissent.

may grant “onlyA a verdicttrial court directed when the
therefrom,evidence and all reasonable inferences construed most

favorably motion,party opposingto the the would not enable a
Perreault,jury party.” 392,to find for that London v. 118 N.H.

394, 342, Motors,(1978);387 A.2d 344 v.Amabello Colonial 117
556, 561, 1182, (1977).N.H. 374 A.2d 1185 The defendant’s motion
only granted ifcould have been the trial court found that the

plaintiff’s completely stringentclaim was without merit. This test
has not been met. Because we conclude that sufficient evidence

presented jurywas to plaintiff,enable the to forfind the we affirm
denyingthe trial court’s decision the defendant’s motion for a

directed verdict.



921

policypublic toplaintiff has a sufficientThe articulated
Mongegive Howard andrise of action under Howard.to a cause

plaintiffstogether impose two-part test which must meet toa
First,discharge plaintiffwrongful thea cause of action.establish

faith, malice,bywas motivated badmust show that the defendant
terminating employment. Mongeplaintiffs v.in theor retaliation

Co., 133, plaintiff114 316 A.2d at 551. TheBeebe Rubber N.H. at
persons could find thatpresented evidence from which reasonable

faith,with malice or retaliation.the defendant acted bad
plaintiff’s employment pur-theThe defendant’s termination of

negligent following companyinportedly was because he “had been
handlingregards companypolicies with to ofand directives [sic]

record, however, replete testimonyfunds. . . .” The is with indicat-
ing the occurred because of actions at leastthat defendant’s loss

by Initially, urging,plaintiff’scondoned A & P. at the the defend-
agreed provide police protection employees deliveringant to to

bank, policedeposits protectionfive orto the but after six months
ended because the defendant “wanted to save costs.” The costwas

saving insignificant trip,per perofwas the sum a total of$3 $6
day. During period police protection given, depositsthe when was

regularly, plaintiff’s policewere made ineven the absence. When
ended,protection plaintiff employeesthe discovered that the he

supervised getting making deposits,were afraid of hurt while and
complained supervisors “jeopard-he to his that the defendant was

izing help’s plaintiff’slives.” A P& never took action. The[his]
however,supervisors, any employeestold him that if feared for

they money overnight deposittheir lives could leave in the safe and
day. practiceit the next The defendant thus condoned the of leav-

ing money safe, practicein the a that the defendant now claims
policy.companyviolated

excerptsThe above from the record disclose that A & P
willing procedure guaranteewas to terminate a intended to the

regular delivery depositssafe and of to the inbank order to save
per trip Ironically,to the bank. the defendant reinstituted$3 the

police accompaniment immediately burglary. Discharg­after the
ing plaintiff burglary occurred,the because a when the defend­

condoned,ant’s loss resulted from itactions could be found to
Monge.involve bad faith and retaliation under

Bad faith could also be concluded from the manner in
plaintiff discharged. thirty-six yearswhich the was After of

employment, plaintiff suspendedthe was after a five-minute meet­
ing discharged equally cursoryand then in an manner. A P&

plaintiff allegations againstnever informed the of the him. The
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manner in which A plaintiff& P dischargenotified the sug-of his
gests that A P& acted with plaintiff.malice towards the

burglaryThe plaintiffs dayoccurred on the off. The
manager dutyassistant forgoton admits that he to make the Sun­

day deposit; yet, suspension,after a brief managerthe assistant
plaintiffwas reinstated while the was not. The defendant’s ration­

discharging plaintiffale for the managerand not the assistant is
plaintiff responsiblethat the was for cash in the defendant’s store

manager“at all dutytimes.” The assistant burglaryon when the
occurred, however, by bargaining agree­was covered a collective

stating employeement that requiredshall per­be“[n]o to use his
sonally companyowned vehicle to conduct business.” Because A & P

car,company plaintiffhad no no one but the requiredcould be to
Thus,deposits. plaintiff alwaysmake the responsible cash,was for
off,day delegate responsibility.even on his and could not that Cer­

circumstances,tainly, these bad faith could be found to haveunder
discharge plaintiff, particularly inmotivated the defendant to the

onlylight disciplinethe fact that A & P had administered threeof
ninety-sixof the that intimes as a result robberies had occurred

during years.pastdefendant’s various stores the fivethe

Second, plaintiffthe must demonstrate that he was dis­
charged performed public policyhebecause an act that would
encourage, something public policyrefused to do that wouldor

297,Company,v. 414condemn. Howard Dorr Woolen 120 N.H. at
MongeA.2d at The defendant insists that and Howard1274.

statutory expression policy.public We did notdemand a of restrict
involvingholding public policyin Howard to situations aour

policy exceptions givingin a statute. rise toenunciated Public
discharge may non-statutory pol­wrongful based onactions also be

58,Corp.,v. Pharmaceutical 84 N.J. 417icies. Pierce Ortho
by(1980). now advocated the dis­Nor did we use the testA.2d 505

“strong public policy.”of a and clearsent
finding plaintiffsupports that the was dis-record aThe trial

encourage.charged policypublic would Thefor conduct that
“very dangerous”plaintiff testified that the Tilton A & P was in a

occupied empty shoppinginarea. It was one of two stores an cen-
open night.late at For several months after the storeter and was

opened, provided employees police protectionthe defendant with
bank, away.during deposit trips pro-to the two miles When this

terminated, plaintiff complainedwas the that the defend-tection
my“jeopardizing help’s The didant was lives.” defendant not

anyplaintiffrespond, nor did it advise the about other cash control
although plaintiff employeesprocedures, it did inform the that
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overnight gomoney theyleave in the safe if were afraid tocould to
nightemployees tripsthe bank. Because were afraid to make late

bank, deposits daily theywere not made as had been whento the
protectionpolice provided. plaintiffwas The did not force the

working off,employees deposits dayunder him to make on his so
days.incash accumulated the safe on those

trial,arguedplaintiff public policy support­As the at the
ing 654(a), Occupationalhis derivesclaim from 29 U.S.C. the§
Safety dutyemployerand Health Act of An has the1970. to “fur­

employees employment place employ­nish to each of his and a of
recognized causingwhich free fromment are hazards that are or

likely physicalare to cause death or serious harm to his
defendant,employees.” 654(a). therefore,The29 U.S.C. had a§

duty provide plaintiff employeestheto and his fellow with a safe
work environment. The defendant could be found to have breached

duty by requiring bank,plaintiff unpro­this the to travel to the
tected, money. Thoughwith substantial sums of A P& could not
require manager depositsthe assistant to make due to the collec­

bargaining agreement, Cote, manager,tive Mr. the assistant
voluntarily He,deposits “helpful.” too,made some in order to be

subjected dangerous working By creatingwas to conditions. a
environment, ignored policy.hazardous defendantthe OSHA The

however,plaintiff, by forcingenforced the OSHA directive not
charge imperilthose in in by makinghis absence to themselves
However,deposits. OSHA,with or without the existence of the

supportfacts plaintiffbefore us the conclusion that the was dis­
charged furthering public policy objectivefor pro­the laudable of
tecting employeesthe who worked under him.

publicAn policy supports plaintiff’sadditional position.the
managerA P “responsible& holds the store for all cash and other

plaintiffstore funds at all dischargedtimes.” The was because the
defendant construed literally, holding plaintiff“at all times” the
responsible present, thoughwhen he was not even A & P did not
provide chargethose in with an depositingalternative means of
store plaintifffunds. A & P responsiblethus held the for funds
though no plaintiffone required depositbut the could have been to

essence,them. In penalized plaintiffthe takingdefendant the for
regularly P,his day however, required byscheduled off. A & is

give employeeslaw dayto a of rest in accordance with RSA
275:33. We fail plaintiff given dayto see how the is a of rest when

responsiblehe is prevented by“at all company policytimes” and is
delegatingfrom depositingthe task of funds. We hold that the

plaintiff dischargedcannot be for some action or failure to act dur-
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ing regularly off,dayhis scheduled when to do otherwise would
off,deprive day somethinghim of public policythe which encour-

ages and the law deny-commands. The trial court was correct in
ing the defendant’s motion for a directed verdict.

argues, asserts,The defendant next and the dissent that
permitting jurythe trial court erred in the to determine whether a

public policy Sears, Co.,existed. In Thibault v. Roebuck & 118
802, 809, 843,N.H. (1978), products liability395 A.2d 847-48 a

action, dangerousnesswe noted that productthe issue of the of a
requires balancing processa involvingmultifaceted evaluation of
many conflicting reasonableness,factors. We held that foreseea­
bility, utility, and similar questionsfactors were juryof fact for

unanimouslydetermination. Id. We likewise have held in the area
question figure”of law “public “publiclibel that the of who is a or

questions jury. Valleyofficial” are best toleft the v.McCusker
News, 258, 260-61, 493,121 (1981).N.H. 428 A.2d 495 The exist­

“public policy” typeence of a also calls for the of multifaceted
balancing process properly jurythat is left to the in most
instances.

Circuit, action,negligenceThe First in the context of a de-
jury playsscribed the role the personswhen reasonable could

differ as to the inferences to drawnbe from facts: is deemed“[I]t
judgment jury, reflectingwise to obtain the of the as it does the

earthy viewpoint of the prevalentcommon man—the sense of the
community. Nugent, 604, (1st. . .” Marshall 222v. F.2d 611 Cir.
1955). citizenry, throughWe believe it best to allow the the institu-

jury, appropriatetion of the American to strike the balance in
Though public policydifficult cases. conceivablythese a could be

law,so clear as to be established or not established as a matter of
properly question juryin this case it was a of fact for determina-

tion.
judge’s directingWe find no inerror the trial instruction the

jury public policy Mongethat it could find a if and Howard’s two-
prong bysupportedtest were the facts.

Affirmed.

J., sit;Batchelder,J., dissented; not the othersBoiS, did
concurred.

strong public pol-J., dissenting: clearBois, find a andI cannot
respectfullymajority’s and thereforeicy support decisionto the

dissent.
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applicableuniversally adopted inand stilllaw ruleThe standard
employment contract atjurisprudence is that anAmericanmodern

time,anyby party, with orlegally ateitherbe terminatedwill can
principles ofin theis foundThe basis for the rulecause.without

permit andwhich individualsmutuality of contractand freedom
relationship,employment in thetheemployers to terminate

limiting agreementstatutory of theany prohibition,ofabsence
bygenerallyjudicial bound theexception. “Parties areparties, or

into, courtsagreement freely openly entered andandof anterms
agreements parties themselves havethan themake bettercannot

they might oper-merely becauseor rewrite contractsentered into
Savingsharshly andinequitably.” Mills v. Nashua Federalorate

722,Ass’n, (1981).121 433 A.2d 1312Loan N.H.
states,approximately a dozen other haveHampshire, andNew

restricting rightemployer’s to ter-judicial exceptions thecreated
Co.,relationship. Mongeemployment In v. Beebe Rubbertheminate

130, recognized of(1974), the tortA.2d 549 this court114 N.H. 316
resistingwrongful discharge, employee, fired forand held that an

foreman, employerher foradvances of her could suethe sexual
134,damages. Id. at 316 A.2d at 552.

dischargewrongfulRecently, to “situa-we the tort oflimited
discharged performed anemployee hewhere an is becausetion^]

encourage, that whichpublic policy or refused to dothat wouldact
Co., 120policy Howard v. Dorr Woolenpublic would condemn.”

295, 297, 1273, (1980). in Howard that414 A.2d We held1274N.H.
age give ofdid rise to a causedue to sickness or nota termination

discharge. 297,wrongful at 414 A.2d at 1274.for Id.action
Howard,ruling narrowing wrongfulconceptin of dis-Our the

charge, majoritywas consistent with the decisions in a of state and
wrongfuldamagescourts. courtsfederal These have allowed for

discharge only dischargewhen the orconflicted with a statute
See,public policy. Korvettes, Inc.,e.g.,clear-cut Savodnik v. 488 F.

822,Supp. (E.D.N.Y. 1980) (employee826-27 terminated in order
deprive pension benefits); Tamenyto him of Atlanticv. Richfield

1336-37,1330,Co., Rptr. 839,164 Cal. (Cal.610 P.2d 846 1980)
(termination perform illegal act);for refusal to v.Petermann

Brotherhood, Etc., 184, 188-90,App.International 174 Cal. 2d 344
25, (1959) (discharge perjury);P.2d 27 for refusal to commit

Co., 249,IndianaFrampton v. Central Gas 252-53,260 Ind. 297
425, (1973) (employee filing428N.E.2d fired for workmen’s com-

pensation claim); Register Co.,Fortune v. National Cash 373 Mass.
96, 104-06, 1251, (1977) (termination364 N.E.2d 1258 motivated
by employer’s payment commission);desire to avoid of Nees v.
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Hocks, 210, 219-20, 512, (discharge(1975)P.2d272 Or. 536 516-17
jury duty service).because of

rejected wrongful dischargeThe courts have suits for when the
“wrongfulness” judg-of involved anddetermination social moral

See,fallingproperly employer’s e.g.,withinments the discretion.
Corp., 464, (Md. 1981)v. American Standard 432Adler A.2d 471

(termination illegal practicesfor disclosure of does not constitute
wrongful discharge); Corp.,Pierce v. Ortho Pharmaceutical 84 N.J.
58, 75-76, 505, right(1980) (private employer417 A.2d 514 has to

employee opposing potentiallyfire for continued research on a
dangerous drug); Geary 171,Corp.,v. United States Steel 456 Pa.
181, 174, (1974) (discharge employee319 A.2d 178-79 of for voic-
ing opinion superiors productto that unsafe held withinnot realm

policy).publicof
majority departs authorityThe decision from this trend of and

employer’s right regardinglimits the to make decisions his busi-
accept by majorityIness. do not the establishment the of a new

policy sharply employer’ssocial which interferes with the discre-
tionary authority. employee mayI believe that an at will be dis-
charged cause, specificwith or without unless he identifies a
expression public policy.of clear v.See Pierce Ortho Pharmaceuti-

Corp., 72,cal 84 at A.2d atN.J. 417 512.
plaintiff identifyIn the instant case the has failed to a clear and

strong public policy. plaintiff’s only argumentThe insuringis that
safety employees workingthe public pol-of the under him was the

icy objective discharged. Specifi-of the action for which he was
actingcally, generalhe asserts that he was in accord with the

Safetyprovisions Occupationalintent and theof and Health Act of
seq. (1976).et1970. 29 651 The ActU.S.C. states that§ “[e]ach

employer employees employmentshall furnish to each of his and a
place employment recognizedof which are free from hazards that

causing likelyare or are to cause death or serious harm to his
employees.” 654(a)(1). plaintiff arguesId. The that his actions in§

against havingcompany policyfurtherance of the less than two
employees deposits,make bank and his adherence to the collective
bargaining provision prohibiting usingemployees from their own

business,company bysupported pub-vehicles for were a sufficient
satisfypolicy wrongful dischargelic to the test for under Howard.

determining strong public policy sup-In whether a and clear
ports employee furthering safetythe anactions of in the of his fel-

workers,low we must consider the nature and circumstances of
employee’s Although may justifypublic policythe actions. an

employee’s circumstances, strong pub-inactions some a and clear
policy support plaintiff’slic did not the actions in this case. This is
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dangerous premisesworkplace ornot a situation. At the time of
theft, plaintiff voluntarilyand thethe break-in had assumed the

safeguarding money store,responsibility for the in thesole and he
accordingly. clearlycompensated plaintiffwas The breached his

safetyagreed-upon companyduties when he failed to insure the of
actions, ultimately leading burglary,His thefunds. to conflicted

employer’s damagewith his desires and caused substantial to the
business.defendant’s

Furthermore, makinginthe risk involved unescorted bank de-
greatposits compelling necessitywas not so as to create a or

urgency plaintiff’s manyfor the actions. Risks are common in
employment employee acceptof anfields and is deemed to the

job voluntarily employ-risks inherent in his when he enters the
relationship. plaintiff’sment The nature and circumstances of the

finding sup-actions thus do not warrant a that the actions were
by strongported public policy.a and clear The defendant’s deci-

plaintiff’s employmentsion to terminate the fell within the ambit
employer-employeediscretionof its under the at-will contractual

court, therefore,relationship. grantedThe trial should have the
defendant’s motion for a directed verdict.

disagree holding majorityI also with the of the that the deter-
public policy province jurymination of is within the of the unless

supportit “be so clear as to be established as a matter of law.” No
proposition found;for this is offered and none can be all authori-

contrary. generally,hold toties the See Am.17 Jur. 2d Contracts §
It174-180. has been been held that it is the function of the court to
public private weighbalance and interests and to certain factors

determiningin whether the enforcement of a contractual term vio-
public policy by legislature.lates as Maryland-Nat.,declared the

Arena,Washington 1216,Etc. v. (Md.Nat. 386 A.2d 1978).1228-29
public policyI holdwould that a determination is one to be made

by by jury.the trial court as a matter of law and not the


