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Association, (DanielTroisi of Salem onJ. ScanlonProfessional
orally),the brief and for the Behavior Science Institute.
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Branch, (DavidMillimet, H.Devine, of ManchesterStahl &
Communityorally), Systems,for Careandbriefon theBarnes

Inc.
Smith, attorney general (Betsy Westgate,S. assistantGregory H.

orally), Hampshireattorney general, for Newon the brief and
Planning Development.andof HealthOffice

King, Hamp-C.J. The issue in this case is whether the New
Department Welfare,shire of Health and Office of Health Plan-

ning Development, hearing,and properlyafter a reconsideration
retracted psychiatric hospitalthe certificate of need for a which it

previously grantedhad to Behavior Science Institute. We remand.
25, 1979,On October Behavior Science Institute submitted a let-

Hampshireter of intent to the PlanningNew Office of Health and
Development (State agency) pursuant 151-C,to RSA ch. which
regulates proposedall new institutional health services. RSA 151-

(Supp. 1979);I (Supp. 1979).C:1 RSA 151-C:7 IV The letter stated
that Behavior Science operate sixty-intended to construct and a

psychiatric Salem,hospitalbed Hampshire.in New The letter
further stated projectthat the estimated total cost of the was
$1,500,000, and obligationthat the estimated date of financial to

project, initiation,project 15,undertake the and of was March
1980.

agency duly compliedThe State with (Supp.RSA V151-C:7
1979), requires newspaper publicationwhich and that written

receiptnotice of the providedof such letter of intent be to all
persons.” public“affected proposedThe notice included the

number of beds and hospitalthe location of the and indicated that
anythe competing applicationsdeadline for the submission of was

24, 1979, compliedDecember a statutorydate which with the
sixty days.deadline of VI(b)(l) (Supp. 1979).RSA 151-C:7 Com-

munity Systems, Inc., onlyCare throughreceived notice the news-
paper publication.

27, 1979,On December Science notifiedBehavior the State
agency writingin of its intention to pro-relocate the site of the
posed psychiatric hospital to the Nashua area. The letter indicated
that the intention to previouslyrelocate had been communicated to

agencythe State 6, 1979,on November and agencythat the State
had stated changethat such permissible.a was 28,On December
1979, Behavior Science submitted a containingdraft a revised
estimate of $2,557,764construction $3,410,352,costs from to a

financing,method for and a statement that the location would be
the “Greater Nashua” area “Hillsborough County.”and publicThe

givenwas not changes.notice of the
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offor a certificateapplication of Behavior ScienceThe formal
to the Statehospital in was submittedthe Nashuato establishneed

by agency25, 1980, forprovided theagency January on formson
byrequired(Supp. 1979). RSAAspurpose. 151-C:7 IIIRSAsuch

agency gave to1979), written notice(Supp. the StateXI151-C:7
persons asnumerous other affectedand to theBehavior Science

statute, published(Supp. 1979),by V andRSA 151-C:7defined the
begun formal review of Behaviornewspapers, it hadnotice in that

hospitalsixty-bed psychiatricapplication ato constructScience’s
$3,400,000. RSAestimated cost of Seein the Nashua area at an

(Supp. 1979).XI151-C:7
incompleteapplication under RSAwas foundBehavior Science’s

(Supp. 1979), submittedVIII(b) and Behavior Science151-C:7
26, 1980,February which included ainformation onadditional

givenwould be a six-monththat Behavior Sciencestatement
buy parcels in oroption of of land Nashua Merri-to either two

investor,indicated one Geraldmack. The submitted letter also that
Nash, willingness hospitalexpressed the on thehad a to construct

$1,750,000.site forMerrimack
meantime, Systems,Community (CommunityCare Inc.In the

12, 1980, that,FebruaryCare) a intent on as ansubmitted letter of
eighty-four-bed“original proposedapplicant,” construct anit to

city applicationpsychiatric hospital in Its wasthe of Manchester.
by agency application”“competing tonot treated the State as a

sixtybecause it had not been filed withinthat of Behavior Science
filing requireddays application, asafter the of Behavior Science’s

agen-by (Supp. 1979). byindicated theRSA 151-C:7 VI As State
memorandum, Community competingcy’s appli-Care also filed a

respect Managementapplicationcation with to an of Medical
Associates, Inc., 12, 1980,Februaryon and then withdrew its let-

Nevertheless,original applicant.of intent as an theter State
agency process Community applicationcontinued to Care’s as an
original applicant.

4, 1980, agencyOn March the State informed Behavior Science
application incomplete, projectthat its was still and referred to the

psychiatric hospitalas a in Salem to be built at an estimated cost
7, 1980,$1,500,000. daysof Three on March Behaviorlater Science

by bringing agency’sresponded theto the attention fact that its
involvingapplication proposed hospital ina “Nashua” a total

$3,410,352. 12, 1980,expenditure of BehaviorOn March Science
agency projectthe thenotified State that total cost would be

$2,142,800reduced to in accordance with the estimate received
from Gerald Nash of the cost of at theconstruction Merrimack
site.
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application wasBehavior Science’sHaving thatdetermined
application,of theagency its reviewconcludedcomplete, the State

19, 1980,by1979), March(Supp.by VIIIrequired 151-C:7RSAas
however,notification,TheBehavior Science.notifiedand so
concern-datafurnish additionalSciencerequested that Behavior

project.financinging of thethe
the1979) that State(Supp. recommendsXV151-C:7RSA

designated Healthof the Unitedagency the recommendationseek
in thearea whichAgency (HSA) the health serviceSystems for

or devel-is to be offeredhealth serviceproposed new institutional
As ashould be issued.of needwhether a certificateoped, as to

1980, designated athereof, 8, HSA heldMay theconsequence on
The HSAScience.hearing application of Behaviorpublic on the

applicationof Behavior Science’sthe denialto recommendvoted
2,Julyagency onto the Staterecommendationitsand forwarded

1980.
of11, 1980, response recommendationJuly to the HSA’sinOn

supplemental to thedenial, materialsubmittedBehavior Science
findings The rebut-agency factual of HSA.rebuttal to theasState

Tamposi wouldNash and Samuelindicated that Geraldtal also
hospital and lease it to Behavior Science.in Nashuatheconstruct

further29, 1980, a letter andJuly submittedBehavior ScienceOn
byoriginal applicationamended itssupplemental material which

sixty fiftycapacity beds. Thereducing from toproposed bedthe
projections.operatingand costrevised incomeincludedletter also

5, 1980, supplied aAugust ScienceBy Behaviordatedletter
capital of$2,142,800 total costas the estimatedofrevised estimate

project.fifty-bed hospitalthe
1980, agency approved6, the amendedAugust the StateOn

forcertificate of needand issued aapplication Behavior Scienceof
site infifty-bed hospital at the Kessler Farm Nashuaproposedthe

date, agency$2,142,800. the same theapproved cost of Onanat
1,000 psy-per persons the number oflimit onadopted a .15 beds

Hampshire.hospital ofbeds in the State Newchiatric
22, 1980,20, 1980, August CommunityAugust andand CareOn

agencyHSA, requestsrespectively, with the State forthe filed
of to Behaviorof the award of a certificate needreconsideration

Science, (Supp. 1979). Septemberpursuant V Onto RSA 151-C:8
26, 1980, agency granted requests for reconsiderationthe theState

disclosure towhether there was sufficientin order to determine
parties application, and whetheropposing of Behavior Science’s

parties to the information whichhad to be heard relativethose
July 11, 1980,agency,supplied onScience to the StateBehavior

29,1980.Julyand
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1980,20,hearing was held on OctoberreconsiderationThe
Welfare,Jr.,Helms, of Health andEdgar CommissionerJ.before

Byhearing dateddecisionofficer.appointed himselfwho had
August 6, 1980,agency12, 1980, reversed itsthe StateNovember

granting itapplication andapproving Behavior Science’sdecision
facility Kessler Farm sitehospital at theof need for aa certificate

in Nashua.
suppliedhadScienceagency that BehaviordecidedStateThe

1979) support(Supp. to theRSA 151-C:6data underinsufficient
interpretedagency the statu-of need. Thegranting of a certificate

by examining1979) the(Supp.151-C:6tory requirements of RSA
agencysubjectdetermining project toa iswhetherforcriteria

1979). financial(Supp.I Becausescrutiny in 151-C:4found RSA
(Supp. 1979),I therequired RSA 151-C:4is underinformation

suppliedbe under RSAagency the same data mustconcluded that
suppliedreviewing data1979). the financial(Supp. After151-C:6

process,during application theentireby theBehavior Science
sufficiencythedid not meetagency that the dataconcluded

(Supp. 1979).requirement of RSA 151-C:6
regula-agency of rules andalso stated that the lackThe State

application process caused sufficientgoverning aspects of thetions
6, 1980, grantAugustrequire of its ofa reversalas tounfairness

definingof rulesof need. The lackScience’s certificateBehavior
regulationsapplications lack of as to the“competing” and the

application were deemedto anpermissible extent of amendments
requireby agency to Behavior Science tosufficient deficienciesthe

application.resubmit its
agency so substan-concluded that Behavior ScienceThe State

during processtially application the that Behavioritsamended
procedurerequired to the at theshould have been startScience

thereby allowingbeginning, public notification of the amendments.
agency’s permissibility ofof the examination of the amend-Much

“complete” application.of a Thements focused on the definition
however, by agency.“complete,” theterm has never been defined

Finally, agencythe State stated that Behavior Science and
Community competing appli-Care should have been treated as

filingRejecting sixty-daystrict to the limit for ofcants. adherence
agencycompetitive applications, relied on the fairnessthe

concludingmutuallyrequirement applications infor exclusive that
applica-application to theBehavior Science’s should be remanded

Community application.stage for consideration with Care’stion
strictly adhering requirements of RSA 541:3 andWithout to the

court,(Supp. 1979), petitioned thisBehavior ScienceRSA 151-C:9
agency. Although we couldappealing the decision of the State
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of Behavior Science’s failure toon the narrow issueremand
statutory requirements appeal, in thecomply for interestswith the

economy,judicial we shall in this caseand administrativeof both
ques-impression theof first under ch. address some ofRSA 151-C

concerning agency’s powers, proceduresthe and decisions.tions State

proceededAlthough agree itwith Behavior Science thatwe
through processapplication and that it has suf­fault thewithout

agency’s decision toas a result of the Statefered a detriment
need, agency’sagreewe with the decisionretract its certificate of

prejudice,application, without to beremand Behavior Science’sto
stage any competing applica­application withat theconsidered

tions, including Community procedures followed wereCare’s. The
ambiguitiesreplete that such a remandso with and inconsistencies

necessary.is

unnecessarypurpose ch. is to avoidThe of RSA 151-C
by creating systemduplication aof health care services under

(Supp.proposals can be reviewed. RSA 151-C:1which all new
regulations governing1979). By failing promulgateto rules and

facilities,processapplication for new health care the Statethe
agency large pervadingpartin the in thecontributed to confusion
proceedings involving applicationBehavior Science’s for a certifi­

yearsIt almost two now since the firstcate of need. has been
psychiatricapplication apparentwas filed. With the need for facil­

ities, agency quickly placeit would seem that the should move to
savings byproceduralits house in order if the cost envisioned the

legislature enacting chapterin 151-C are ever to be realized. See
(Supp. 1979).RSA 151-C.T

agency attemptedThe to define what constituted suf­State
completion application, attemptficient for the ofdata an but its

applicationincame too late to cure the defects Behavior Science’s
Furthermore, agency erroneouslyprocess. provi­the relied on the

defining requirementssions of RSA 151-C:4 I in the of RSA 151-­
(Supp. 1979) meaningC:6. RSA I the151-C:4 defines of “new insti­

particulartutional health inservice” order to determine whether a
proposal subject requirementis to the of of thecertificate need

provisions (Supp. 1979)statute. The of RSA 151-C:6 outline the
requiredminimum data before a certificate of need shall be

Any necessaryissued. additions to RSA 151-C:6 are within the
power agency.of the State applicableThe statute,federal 42

(Supp.U.S.C.A. n-1 1980), regulations300 promulgated§ the there­
under, 42 C.F.R. seq., seq.122.303-305 et (1980),§§ 123.40 et and

statute,the 151-C,State RSA provisionsch. contain requiring the
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regulationsagency adopt augmentto rules and toState and
(Supp. 1979);enforce these statutes. See RSA 151-C:6 IV RSA 151-

(Supp. 1979);VII(b), (Supp. 1979).XIVC:7 RSA 151-C:8 V The
should, therefore, regulationsagency adopt clarifyrules and to the

requirements of RSA 151-C:6.

agency adopt regulationsThe State should also rules and
defining amendment,” “completeness” “compet­“substantial and
ing” applicants. By failing clarify terms, agencyto these the con­

partiestributed to the unfairness caused to all the in this action.
guidelines relyBehavior Science had no on which to when “com­

pleting” “amending” Likewise,application Communityits or it.
“competing” applicantCare had no clear definition of on which to

original applicantbase its decision whether to file as an or as a
competing applicant to Behavior Science.

Ultimately, procedures governingthe lack of the amend­
applicationsment of led to the consideration of fundamental

changes applicationin Behavior Science’s for a certificate of need
public directly persons.without notice to the and other affected

This result was both unfair and inconsistent with RSA 151-C:1.

Community “compet­Care should have been treated as a
ing” recognizeapplicant. CommunityWhile we that Care did not

“competing” appropriate period,file for status within the time
VI(b)(l) (Supp. 1979), CommunityRSA 151-C:7 Care’s error must

Communityinbe overlooked this instance. Care had filed under
Act,Security predecessor1122 theSection of Social the to RSA ch.

11(a), (Supp. 1979). AlthoughRSA appli­151-C. See 151-C:5 :11 the
psychiatric hospital Securitycation for a filed under the Social Act

preclude Community obligationdid not Care’s to file under RSA
151-C, applicationch. the should have indicated to the State

agency Community person”that Care was an “affected entitled to
application.notice of Behavior (Supp.Science’s RSA 151-C:7 V

1979). Additionally, ruling 6,agency’s August 1980,the limitingof
psychiatric hospitalthe number of perbeds in the State to .15

1,000 persons, substantially changed Communitythe status of
applicationCare’s agencyrelative to Behavior Science’s. The rul­

ing applications mutuallymade the two exclusive. Under the Ash-­
doctrine, mutuallybacker applicationsexclusive must be consid­

togetherered in order to insure fair treatment of both. Ashbacker
F.C.C.,Corp. 327,Radio v. (1945).326 U.S. 333 See Bio-Medical

Applications Health,Department 19,v. (Fla.370 So. 2d 23-24of
App. 1979).Dist. Ct. The rulingnumber of beds inestablished the

appears unreasonablyto be average,below the national but if the
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reasonable,ruling grant mayis the of certificate offound one need
any activelyapplicants.bar new It is also unclear whether used

Hampshire Hospitalbeds at inthe New are considered the
formula.

hearing 12,In decisionthe reconsideration dated November
1980, the commissioner of health and welfare stated that the hear-
ing by Agency 20, myselfthe October before“was held on 1980 as
hearing officer.”

V(b) (Supp. provides1979)RSA the151-C:8 that after conclusion
hearing findingsagencyof the “the State shall make written which

Further,(Emphasis added.)forstate the basis its decision.”
throughout 151-C, agency” performRSA ch. the to“State is directed
all reviewingfunctions in the theof certificate of need. The term

“(Supp. 1979): Agency’is defined at RSA 151-C:2 XXIX ‘State
Planning pursuantmeans the of HealthOffice established to RSA

1979)(Supp. hereby“There126-A:58.” RSA 126-A:58 states: is
developmentplanningestablished an office of health and under the

commissioner. office shall consist of a and suchSaid director tech-
required carrynical staff as is to out the offunctions Public Law

93-641 and amendments thereto.”
validity byprocedureBehavior Science contests the of the which

application ultimatelyits needcertificate of was denied on the
hearing bybasis that the reconsideration was conducted the com-

legal authoritymissioner of health and welfare who had no to do
Specifically, Commissioner,so. Behavior assertsScience that “[t]he

agency hearing. (Emphasisrather than the State the . . .”held
added.)

agencyagreeWhile we that the underState was established the
commissioner, (Supp. 1979), theRSA 126-A:58 and that commis-

authoritysioner and theof health welfare has to administer the
provisions Planning Developmentof the federal Health and Act in

State, agree(Supp. 1979),this 126-A:59 we cannotRSA that the
authoritycommissioner had the to conduct the reconsideration

hearing.

Ordinarily, very purposethe of is forreconsideration one
prior againwho has to oncemade a determination consider the

grounds canfor that determination. The commissioner neither nul­
lify agency,nor amend the decision of State nor can hethe substi­

agency.tute his for that of statutedecision the State The does not
grant any appellate power. (Supp. 1979).him RSA ISee 151-C:3 It

agency findingsis the State that shall written on themake basis of
1979). was(Supp. It thereforeV(b)151-C:8“its” decision. RSA

to undertakethe commissionerimpermissibleimproper forand
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lackingtotally in thehearing. find as meritWethe reconsideration
to conductpermissible for him “to undertakeargument it wasthat

case,hearing particularly since thisin thisthe reconsideration
hearing held thehearing to be underfirst reconsiderationwas the

provisions RSA ch. 151-C.”of

anyprior of newthe review151-C:7 states that toRSA
shall,services, agency in addition tothe Stateinstitutional health

generalnewspapers of circu­projects inpublishing of suchnotice
mailinglation, comprehensiveannually update a listdevelop and

facilities, organiza­care health maintenancethe State’s healthof
tions, annually writing requestsinany personand other who and

Here,1979).1(a) (Supp. bothinclusion on the list. RSA 151-C:7
Community given inadequateCare wereBehavior Science and

concerning compet­agency the existence ofnotice from the State
Additionally,ing applications. are amendments andwhen there

publicchanges parties andapplication, affected thein an all
changesnotice,given particularly materialbe when the areshould

changes facility, orthe number of bedsas the location of thesuch
capitalthe cost.

disregardagency may theWhile the State recommen­
HSA, only advisory capacity,inof which acts an RSAdations the

present1979), may pub­(Supp.III evidence a151-C:3 the HSA at
hearing, persons.” (Supp.may XIXlic as “all affected RSA 151-C:7

may present1979). applicantThe for a of also evi­certificate need
any persons presentingto that of the or of otherdence rebut HSA

agency, therefore,against applicant.the Id. Theevidence State
authority rejectto awardhad the the HSA’s recommendation and

151-C:3, (Supp.toa certificate of need Behavior Science. RSA :8
authority1979). agency aThe also to conducthad the reconsidera­

hearing. (Supp. 1979).tion RSA 151-C:8
hearingprocess priorThe to and recon-the reconsideration the

itself, however,hearing repletesideration were withso error that
parties beginthe decision must We allbe overturned. order that

again.application process any byapplicationBefore is onthe acted
agency, agencythe the review ch. deter-State must RSA 151-C to

regulations augmentmine and are towhat rules needed and
statute, expeditiouslyprovisions pro-enforce the of the and must

mulgate regulations mayand as needed.such rules be
foregoing reasons, agency’stheFor the ofState decisions

1980, 6, 1980,12, AugustNovember and are both reversed without
Institute, Communityprejudice Sys-to Behavior Science or Care
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terns, any partyor seekingother a certificate psychi-of need for a
hospitalatric in this State.

For foregoingthe reasons we
proceedingsremand consistentfor

opinion.with this

All concurred.

Rockingham
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