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duringtestimony presented plaintiffs’thehave beensuch should
case-in-chief.

plaintiffsAlthough net in excessthe awarded the a verdictcourt
$17,000, plaintiffs onruled the had not met their burdenof he that

damagesmany on those claims wheretheir claims. He awardedof
met, listing or itemshad been the unfinished defectivethe burden
by “generally”supported whichwere the evidence and werethat

the thebasis for court’s ultimate award.
inadequateplaintiffs inappeal, the claim that the award isOn

presented. They trialthe evidence also contend that theview of
refusing testimonyin theircourt erred to allow the rebuttal of

witness.

by plaintiffsof the are find­All issues raised the based on
ings rulings were within the discretion of court.and that the trial

of to aOur standard review is determine whether reasonable man
reached decision the basiscould have the same as the trial court on

Dane,Sargentof the evidence before it. Lake Ass’n v. 118 N.H.
720, 722, 559, (1978). per­393 A.2d 561 We hold that a reasonable

did,son could have decided as the trial court and affirmtherefore
findings.the court’strial

Affirmed.

Batchelder, J., participate.notdid
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Richmond, HampshireattorneyAnne for EducationS. staff New
Association, by orallybrief and forEducationAssociation/National

plaintiffs.the
Lord,Nighswander, KillKelley, (JamesLaconia L.Martin of&

Bradley brief, orally),Burke theand F. Kidder on and Mr. Kidder
for the defendant.

Brock, in laborJ. The issue this relations case is whether the
Employee (PELRB)Public Labor Relations Board awarded the

who,proper payof itmeasure back benefits to two school teachers
determined,previouslyhad been the ofhad victims unfair labor

defendant,practices by Barringtoncommitted the School Board.
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payof allowable backdeterminationuphold PELRB’stheWe
and affirm.benefits

1979, Con-plaintiffs, Greenwood andMarkspring of theIn the
Barringtonby School BoardParsons, informed thewerestance

teachingrespectivethey to theirnot be renominatedwouldthat
year. plaintiffs, ofThe bothschoolpositions for the 1979-1980

union, an unfair laborthen filedin the teachers’were activewhom
1979))(Supp. the PELRB. Oncharge (RSA withpractice 273-A:5

decision, in favor the12, 1979, split ofthe PELRB foundJuly in a
July 18, toand, the defendant reinstateplaintiffs it orderedon

them.
rehearingsrequests for andnumerousof the defendant’sBecause

reinstated,immediately and there-notappeals, plaintiffsthe were
21, 1979, they petitioned tofore, the PELRB awardon November

pending, thepay While that action was stillback benefits.them
1979,Court, 10,County Superior orderedon DecemberStrafford

original reinstate-comply with the PELRB’sschool board tothe
pending appeal.thement order

onCompliance superiorthe court order occurred Decemberwith
1979, plaintiffs28, andwhen school tendered the writtenthe board

salary startingspecifying asigned employment, both andoffers of
terms,date, 2,January express the offer was to1980. itsUnder

7, 1980,days, January whichopen at time thefor ten untilremain
telephonedlapse. the afterPlaintiff schooloffer would Greenwood

detail,receiving inthe to the terms of the offer moreletter discuss
person spoke the Mr.the he to was unfamiliar with matter.but

go school,nothing not ordid further: he did to theGreenwood
Instead,attorney.to his he chose to wait for therefer the matter

despite the ofschool to contact him the fact that terms the offer
Althoughrequired writing.acceptanceits the werein offers

days, plaintiff respondedextended for neitheran additional seven
expired.and the offers

1980,February 26, hearingOn the PELRB held its to determine
compliedthewhether defendant had with PELRB’s earlierthe

calling reinstatement,plaintiffs’order for and to determine the
appropriateness pay. plaintiffand extent of an for back Theaward

appeared hearing, plaintiffGreenwood butand testified at the
didParsons not attend.

evidence,hearingAfter all the that schoolthe PELRB found the
1979,28,employment, inboard’s offers of weredated December

compliance with the terms of the PELRB’s reinstatement order.
accepted byThe PELRB further found that offersthese were not

plaintiffs, obligationthe who no acceptwere under or order to
2,January 1980,them. Because the offers thatstated thewould be
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dates,plaintiffs’ starting the PELRB ruled that under no circum-
be paystances would the school board liable for back after that

date.
pay plaintiffinBack the amount of was awarded to the$686.37

period September 31,Greenwood for the 1 to December 1979. This
by subtractingwas arrived at earningsamount Mr. Greenwood’s

$3,500.63,employment, salaryat other from the he would have
period, $4,187.at the forearned school the same Plaintiff Parsons

paywas awarded no back because the PELRB found that she had
showingmade no thataffirmative she ever intended to return to

atwork the school.
appeal court, plaintiffsOn to this the contest the methods

byemployed computing awards,paythe PELRB in the back and
plaintiff erroneouslyclaims requiredParsons the PELRB her to
establish that she had the intent to return to work.

plaintiffWe first consider Parsons’ claim thethat PELRB
erroneously required that she establish her intent returnto to

pay. Any objec­work at the school before it would award her back
maytions that she have to the orderPELRB’s must be viewed

misgiving personallyduewith some to the fact she didthat not
hearing,attend the and nomakes claim that she did not receive

non-appearance by justifiableornotice that her was caused cir­
addition, requestedIncumstances. the record reveals that no one a

objectedthe plaintiffcontinuance when school board because Par­
present. Corp.,notsons was See N.L.R.B. v. Mastro Plastics 354

170, (2d 1965). (CourtF.2d 178 Cir. torefused enforce award when
justify appeardid not his hearing.)discriminatee failure to at

Moreover, plaintiffthe fact that Parsons never to returnintended
properwasto work at the school a factor for the PELRB to con­

Dodge Bd.,Phelps Corp. v. Nat’l Laborsider. Relations 313Cf.
177, O., U.,(1941); Int.U.S. 199-200 C. & A. Wkrs. AFL-CIO v.

N.L.R.B., 598, denied,(D.C. 1976),547 F.2d Cir. cert.602-03 429
(1977).1078U.S.

establishingthe ofWhile burden of a lack intent to return
upon employer, 603,fall seeshould the id. at v.N.L.R.B. Tama

1071,Packing Corp., (8th 1980),Meat 634 F.2d 1073 Cir. we feel
that a different result should be reached in this case because the
employer fullyopportunity fairlywas thedenied to and obtain the
testimony plaintiffof hearing,Parsons: she chose not to attend the

continuance, notifytofailed seek a and failed to the defendant that
testify hearing, therebyshe would not be available to at the unnec-

essarily frustrating purpose hearingthe of the that she herself had
circumstances, sayinitiated. Under these cannot thatwe the
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unreasonable,clearlyplaintiff Parsons wasdecision as toPELRB’s
Appeal Berlinmustand it therefore stand.unjust, or unlawful of

312,226, 229, (1980);Education, 314A.2d120 N.H. 413Board of
541:13.RSA

that his backplaintiff contentionGreenwood’snext considerWe
claim,advancinginadequate. GreenwoodIn thiswaspay award

adequately the fact thatnot considerthat PELRB didthecontends
job agreater as construc-expenses at his new“incidental werehis

worker,” adjust andto for overtimethe PELRB failedthattion
benefits, erroneously ruled that thefringe that PELRBand the

compliance with reinstate-in the PELRB’soffer wasdefendant’s
order.ment

argumentconsidering plaintiff’s payhisthe that backIn
statutory authorityinsufficient, that towas we first note theaward

1979).pay (Supp.grant is in RSA VIback awards found 273-A:6
(b)may . . . order rein­that statute “the boardUnder [PELRB]

employee pay . . when he has been theof an with back .”statement
(Supp.practicean labor under RSA 273-A:5of unfairvictim

not,1979)added.) (Supp.1979). (Emphasis VI doesRSA 273-A:6
however, computinginPELRB useindicate the the mustfactors

Indeed, paypay. computing providedisno of backback method
(Supp. 1979).anywhere ch. In the absence of awithin RSA 273-A

PELRB,formula,statutory only like itswe can conclude that the
NLRB, givencounterpart the be wide discretion infederal should

computation Bottlingof such See Golden State v.the awards. Co.
NLRB, 168, (1973);414 176 N.L.R.B. v. United ContractorsU.S.
Inc., 134, (7th 1980); Employees’F.2d614 136 Cir. State Ass’n v.

822, 826, 775, We, therefore,Cheney, (1979).119 N.H. 409 A.2d 777
clearlyinquiryour caserestrict to whether the award in this was

541:13; see Appealunreasonable or unlawful. RSA Keene Stateof
Ass’n, 32, 38,College 156, (1980).Educ. 120 411N.H. A.2d 161

arguesPlaintiff Greenwood first that he should have been
expenses”an amount to “excessawarded reflect the he incurred as

having place Barringtonresult of to worka at a theother than
expenses alongHeSchool. cites travel with extra costs incurred

insurance, meals, However,for tools and uniforms. the PELRB
expressly expenses jobfound that incidental and costs of the“[t]he

job byas a teacher and the as a construction worker are found the
(PELRB) response, plaintiffBoard to cancel out.” theeach other In

argues finding supportedthat bythis is not the evidence and
points to the fact that no wasevidence offered to contradict his tes­
timony concerning expenses. testimony,incidental Uncontradicted
however, compel acceptdoes not a of fact ittrier to as truth.
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Brothers, 377, 380,Gowen v. 121 159,N.H. 430 A.2d (1981);160-61
Rullo, 149, 152,State v. 1009,120 N.H. 412 A.2d 1011 (1980).

testimonyWhether such acceptedis dependsas the truth on the
fact-finder’s credibility.assessment of the witness’ Gowen v. Broth-
ers, 380,121 N.H. Moreover,at 430 A.2d at 161. we can find no
express statutory authority awardingfor expensesincidental in

involvingcases practices.unfair labor RSA (Supp.273-A:6 VI
1979) provides for pay,awards of back but it is silent about inci-

expenses.dental But see Comm’n,Jeannont v. N.H. Personnel 118
597, 601-02, 1193,N.H. 392 note,A.2d (1978).1196 however,We

mightthat such properlyawards fall within the PELRB’s author-
ity to fill in the “interstices” of (Supp.RSA ch. 1979).273-A See

Employees’State Cheney,Ass’n 826,v. 119 N.H. at 409 A.2d at 777.

arguendoifEven we assume that such awards for incidental
expenses purviewcome within the (Supp.of RSA 273-A:6 VI
1979), say plaintiff bywe cannot that the has demonstrated a clear
preponderance of the unjustevidence that the PELRB was or

findingin expensesunreasonable that such extra were cancelled
finding, therefore,out. The must stand. RSA 541:13.

point argued by plaintiffThe next Greenwood is that the
improperlyPELRB pay,declined to award him lost vacation sick

pay. addition,pay, plaintiff arguesand retirement In the that the
improperly moneyPELRB considered the he had earned on over­

during employmenttime his as a construction worker in determin­
ing pay againthe amount of back plaintiffdue him. Once the over­

(Supp. 1979) provideslooks the fact that RSA ch. express273-A no
computing pay. plaintiff heavilyformula for back The relies on

Comm’n, 601-02,v. N.H. PersonnelJeannont 118 N.H. at 392 A.2d
1196, authority propositionforat as the that such factors as annual

leave, leave, insurance, retirement,sick and death benefits should
Jeannont,computing pay however,be considered in back awards.

only 98,paywas concerned with back awards under RSA ch. as
by personnel Jeannont,awarded the In thecommission. context of

awarding authority factors, 601,maythe include such id. at 392
1196, question byA.2d at but the ultimate on review this court is

by preponderancewewhether are satisfied a clear of the evidence
agency’s unjust 600,that the order was or unreasonable. Id. at 392

A.2d at 1195.

having point,After reviewed the evidence on this much of
photocopieswhich has been transferred to this court on that are

barely legible, Supreme requiringsee Court Rule 16 briefs to be
legible, we cannot conclude from the record before us that the
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though weEvenunjust or unreasonable.wasorderPELRB’s
awardingthehigher we beenaward hadmight made ahave

do,review. Weappropriate onstandardauthority, is not thethat
relevantconsider allhowever, that it shouldPELRBremind the

just and one thatawardnecessary it reach a fair andfor tofactors
overriding public policy considerationsthewithis consistent

underlying such awards.
argument that theFinally, plaintiff Greenwood’sturn towe

1979,28, not constitute andidof Decemberletterboard’sschool
terminatingpurposes offorof reinstatementofferunconditional

pay. letter states:right Thatto accrue backhis

Mr. Greenwood:“Dear
of the Bar-be notificationthis letter toPlease consider
youemploy at anrington decision toSchool Board’s

$9,200 plus Masters forsalary for arate of $400annual
year. takenThis action wasschoolcurrent 1979-1980the

meeting held on Mon-regularly Boardscheduledat the
17,day, December 1979.

you report attoReceipt letter will authorizeof this
2,Wednesday, January to Mr. Lee19808:00 A.M.

assignmentMason, spe-ofPrincipal theSupervising for
sys-Barringtonemployee Schoolof theduties as ancific

Barrington Dis-employment Schoolwith thetem. Your
yearduring current 79-80 schoolwill continue thetrict

Barrington School Boardas theor until such time
Employeesthe Publicfavorable decision fromreceives a

appropriateor a withRelations Board CourtLabor
your employment status with thejurisdiction torelative

District.School
writing receiptupon of thisthis office inPlease advise

youryouor not wish to have Blueletter as to whether
coverage according to theShield continuedCross-Blue

negotiated byprovisions and the Bar-the School Board
rington Education Association.

youemployThe offer to as described above is for a ten
Wednesday,day you reportperiod. If do not to onintend

2, 1980,January your employee ofto resume duties as an
District, please uponcontact this officethe School

youreceipt I if do notof this letter. will assume that
writing day period whichcommunicate in within the ten

P.M., 7, 1980,Monday, January. . thatwill end as of .
you employmentto refuse the offer of whichhave chosen

automaticallyconveyed in this letter which will resultis
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your rightsin the termination of said offer and loss of all
byemployment Barringtontheto School District.”

sayWe cannot that the PELRB was inunreasonable decid­
ing that this letter constituted an unconditional offer of rein­
statement.

Accordingly, the order is

Affirmed.

J.,Batchelder, sit;did not the others concurred.
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