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practicallywas aware prohibitedthat it was to causecertain a
Weitzman, 89,83, 3, (1981);result. 121State N.H. 427 A.2d 6-7v.

Koski, 112, 114, 1122, 1123v. (1980).State 120 N.H. 411 A.2dcf.
lightIn of the State’s failure to offer sufficient evidence that the

knowingly unlawfully,defendant acted we hold that the trial court
erred when it thedenied defendant’s motions to dismiss for insuf-
ficient evidence.

Reversed.

Batchelder, J., sit;did not the others concurred.

Carroll
80-447No.

David S. Sands

v.

John D. Stevens a.&

20, 1981November



1009

Gould, orally,Meredith, by brief for theMichael E. of and
plaintiff.

Dickson, ConwayCooper, (Randall CooperF.Fauver & of North
Bourse,Philadelphiaorally),on the brief and for the defendants

Butcher,Inc. and Howard III.
Maine,Fryeburg, byHastings, for thePeter G. of brief defend-

Conway (Tax for theants Town of and John D. Stevens Collector
Conway).Town of

ongoing saga parcelofthe aappealThis relates toPer curiam.
Conway(known parcel) in a Northlocatedof land as the Texaco

shopping Industrial Trust v. First NationalSee Merrimackcenter.
Boston, 197, (1981). plaintiffTheA.2d 500121 427Bank N.H.of

J.) it anargues (Batchelder, when foundTrial erredthat the Court
equity.adequate remedy his bill inat and dismissedlaw available

mayconcluding althoughagree plaintiff, he havethatWe with the
fair,remedy law, complete ade-may plain, andit not be aa at

quate reverse and remand.one. We therefore
surrounding purchasemany plaintiffstheof the factsBecause

been set forthparcel foreclosure sale haveof the Texaco at a 1979
Boston,Bankv. Nationalin Industrial Trust FirstMerrimack of

197, only(1981), an statement427 abbreviated121 N.H. A.2d 500
large shop-partparcel was of athe follows. The Texacoof facts

by Trust and itsping parcel Merrimackcenter owned Industrial
interest, Dugas. 1972, parcelsJoseph werein After thesesuccessor

deeds, mortgagesby subject separateseparate toheld and were
Conwayby mortgagees. taxesThe Town of assessedheld different

commencingways,in for taxesparcelson these various but the
1,1977,April parcels as one.it taxed the entire two

purchasing parcel foreclosure saleSubsequent the at ato Texaco
1979, sought apportionMay allplaintiff have the townin the to

outstandingparcel fromshopping which wereon centertaxes the
fell hisyears; pay only which onprior he desired to the taxes

parcel. him thatproperty, The town advisedthe Texacoimmediate
had held titleapportion taxes one ownerit would not the because
parcel theparcel atshopping and the Texacoto both the center

time the were assessed.taxes
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plaintiff Gralyn Enterprises, (Gralyn),The contacted Inc. which

purchased rightshad from the town the to the real1977 estate
shopping parcel. requestedtaxes on the' entire center He that

Gralyn accept pro-ratathe share of the taxes due on the Texaco
parcel, approximated per ($1,000-$1,400)which five to seven cent

($21,000) shopping parcel.of the taxes due on the entire center
Gralyn plaintiff assigned rightsinformed the that it had its to the

party, plaintifftaxes to a1977 third which the later learned to be
Philadelphia (Bourse), mortgageesBourse, Inc. one of the on the
shopping parcel.center

plaintiffs petition alleges JosephThe that he was informed that
Dugas, present portion shoppingowner of the non-Texaco of the

parcel beneficiarycenter as well as trustee and of Merrimack
(the predecessor parcel),Industrial Trust in interest of the Texaco

agent Hampshire. attorneywas the for Bourse in New The for
represented DugasBourse, pre-who also the defendant and had

viously represented Trust,Merrimack Industrial informed the
plaintiff company paymentthat the demanded of the total tax

shopping plaza, acceptamount due on the center and would not
pro-rata parcel.the share of the taxes due on the Texaco The

attorney plaintiff paystated ifthat the did not the total tax
amount, Bourse would seek a tax collector’s deed to the Texaco
parcel upon expiration period redemption.of the of

plaintiff equity supe-25, 1980,On June the filed a bill in in the
enjoin deliveryrior court “to deed,the [to]of a tax collector’s

require apportionment of [to obtain]real estate taxes and other
equitable (Temple,J.) temporaryrelief.” The Trial Court aissued
restraining enjoining Conway’sorder the Town of Collector of

issuing plaintiff’s prop-Taxes from a tax collector’sdeed on the
erty. Dugas thereupon speciallyDefendant and defendant Bourse
appeared superiorin the court and filed motions to dismiss. Af-ter

hearing, grantedBatehelder, J.,a the motions. The court found
plaintiff pay Dugastaxes,that the could the sue the defendant for

join any necessary parties.law,contribution in a court of and In
suggestedaddition, (Supp.it that under RSA 76:16and RSA 76:17

1979) statutory procedures plaintiff mightthere are that the follow
in order to obtain a tax abatement. The court thus found that an
adequate remedy at law Realtyexisted. It relied on Corp.Exeter v.
Buck, holding199, (1962),104 N.H. 182 A.2d 469 in that “an ade-
quate remedy equity jurisdiction.” (Emphasisprecludes,at law
added.) plaintiff appeals petition.The from the dismissal of his

dispose plaintiffWe first of the defendants’ claim that the failed
comply required practice procedure properlyto with the and for

reserving right appeal. Contraryhis to contention,to their our



1011

record, part had towhich this courtcomplete ofof thereview
hold,court, reveals, we thesuperior and thatthefromsecure

granting theright appeal the ofproperly preserved his toplaintiff
to dismiss.motions

plaintiffs claim the trial courtthe thatWe next consider
pre­ruling adequate remedy at lawerror in that “ancommitted
rul­jurisdiction.” Although trial court based thisequity thecludes

199,Buck, 469Realty Corp. 182 A.2ding upon v. 104 N.H.Exeter
genapplication theRealty of(1962), read to hold thatwe Exeter

juris­precludes equityadequate remedy at lawrule that aneral
upon in“necessarily depends factual circumstancesthediction

200, Realty decisionThe ExeterId. at 182 A.2d at 470.case.”each
lineproposition because “the divisionstands for the thatfurther

precise considerableequity is not . . . courts haveand lawbetween
determining equity to aidshould intervenein whetherdiscretion

Id.,rights.”legal A.2d atlitigants protection of their 182in the
exists, supe­determining equity jurisdiction theIn whether470.

solely questioninquiry to oflimit their thecourts should notrior
remedy law; theyadequacy should also considerof atthe the

remedy plain complete. v. Newlaw is and See Rauthe atwhether
158, 657,156, 658Welfare, 115 335 A.2dHampshire Div. N.H.of

(Supp. 1979); 498:2.(1975); RSA 498:1 RSAcf.
dismissal, the factsof the lower court’sIn our review

petition to and willalleged plaintiff’s assumed be truein the are
Bernard,favorably plaintiff. Bernard v.to thebe construed most

360, 685, Foundry363, (1967); Royersee &236 A.2d 687108 N.H.
649, 651,Inc.,Iron,Hampshire Grey 118v. N.H.Co. NewMach.

Co.,145, Ins.(1978); Southwest FireA.2d 146 Lawton v. Great392
576, examining607, 610, (1978). After theA.2d118 N.H. 392 578

allegedequity, factsplaintiffs bill in we find that he sufficient
showing Dugas, portion of thethat the owner of the non-Texaco

financiallyshopping parcel,center was insolvent and unreliable.
that, 1979,Specifically, prior Dugas,the indicatedfacts to as trust­

beneficiary parcel, repeat­the owner of Texacoee and of the had
edly requests of Bos­to of First National Bankfailed heed the the

parcel, and thatpay the taxes on the Texacoton to real estate due
addition,property. theled Inconduct to the foreclosure of thethis

Dugas Hampshireofshowed was not a resident Newfacts that
mortgagedheavily shopping parcel hiscenter wasand that the

only known asset in State.the
Dugas’ status, thatprecarious are unconvincedGiven wefinancial

against providedhave an ade-suit for contribution him woulda
Nonetheless,remedy assumingplaintiff. even that aquate for the
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remedy,adequatesuit for contribution was an we find that the
judge failing remedytrial erred in to consider whether the was

circumstances,plain complete.and Under the we find that an
requiring plaintiff, $1,400,order the whose taxes were less than to

pay the shoppingentire parcel ($21,000)amount due on the center
and Dugas, mightto seek contribution from plainnot have been a

complete remedyand at law.

addition, soughtplaintiff reapportionmentIn because the a
abatement,his and not an it was unclear whether theof taxes

statutory (underprocedure for a tax abatement RSA 76:16 and
suggested,(Supp. 1979)),76:17 which the trial court wouldRSA

remedy.provided plain completehave a and The trial court thus
dismissingfailing questionin to this and in theerred address

against Dugas. Accordingly,plaintiffs that the find­suit we hold
remedying by adequatethe trial court that an at law existed did

court, discretion, exercising jurisdic­preclude innot the its from
relief, any,dispute decidingtion over this and what if should have

plaintiff.thebeen afforded

improperlyWe also hold that the lower court dismissed the
Conway, Butcher,(Bourse,other defendants the Town of Howard

III, Conway)and Tax Collector for the Town of from thethe
discloses, plaintiff allegedimmediate suit. The record as the in his

petition, deeplythat these defendants were in theinvolved events
filing equity.the inthat led to of the bill One defense counsel con­

firmed the defendants’ involvement when he stated: “What’s inter­
Honor, Bourse,esting, together.”Your it is all tied the Town of

Conway, Butcher,Howard III the Tax forand Collector the Town
Conway, therefore, joinedproperlyof were in the action and

not haveshould been dismissed from it.

Reversed and remanded.

Batchelder, J., did not sit.


