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to the Newsentencedperson has beenonce aof incarceration
by thedeterminedto bea matterisHampshire PrisonState

authority RSA 651:25.in him. Seevestedunder thewarden

Affirmed.

All concurred.
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Flower, Jr.,city (CharlesBourque, assist-T. solicitor W.Elmer
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fatalitya at the West Mitch-As result of doublePer curiam. a
crossing inMaine Railroad tracks Man-ell of the Boston &Street

15, 1980, publicthe utilities commissionchester on December
2, 1981,hearing January(commission) a on to deter-conducted



1080

crossing protectivemine whether additional devices were war-
hearing prompted by publicranted. The was bya statement made

Mayor City Manchester, bythe of ofthe followed a letter and a
signed bypetition people living in crossing.the area of the Follow-

ing hearing, by 14, 1981,the Januarythe commission order of
required protectivethat additional devices be installed at the
crossing Cityand ordered that the payof Manchester the entire

devices,protective $93,750.cost of the estimated at We affirm.
city given 2, 1981,JanuaryThe was not formal notice of the

hearing, mayor city appear hearing.but the of the did at the
Although hearing, mayor supportedat the the the installation of

protective devices, requestedthe additional he that the Boston &
partMaine Railroad bear at protectiveleast of the ofcost the de-

request,vices. After the citycommission denied petitionedthis the
rehearing, granted.a rehearingfor which Februarywas At the on

13, 1981, city objected followingthe to the matters: that it did not
receive a hearing;final notice of the first that it notwas informed

exchangesof of information between the railroad and the commis-
sion; that there was grantinginsufficient time between the of the
rehearing rehearing itself;theand that the commission denied the
city’s continuance;motion for a order of theand that the commis-

apportioning percentsion one hundred of the cost of the additional
protective citydevices to the was unreasonable and unlawful

improperlythe appliedbecause commission statutorycertain
applycriteria and failed to other criteria. From orders of the

upholding original decision, citycommission its appeals bythe
petition pursuantto this court to RSA 541:6.

findingThe of the commission that the installation of certain
flashing lights gatesautomatic “appropriate warningand is an . . .

necessary safety 373:10,in public,”the of ofinterest ... the RSA is
bydisputed city. city challenges only apportion-not the The the

installing flashing lightsment of the ofcosts the automatic and
gates pursuant arguesmade to andRSA 373:10 that the one

percent cityhundred allocation of costs to the is unlawful and
unreasonable.

373:10, performtheUnder RSA commission is directed to
apportionment provisionsthe in accordance with the of RSA 373:3.
provisions require giveof RSAThe 373:3 the commission to “due

followingconsideration” to each of four factors:

highwayor was firstwhether the railroad the“[1]
constructed,

traffic,highwaythe nature volume of... and[2]
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byoperatedof trains the railroad at. . . the number[3]
crossing, andthe

relevant facts and circumstances.”all other[4]

Portsmouth, 944,City 119 N.H. 409 A.2dHanrahan v. 1336See of
(factors zoning).(1979) be “considered” in historic districtto

1830,operationwere inThe railroad tracks sometime after over
century crossingWest Mitchell Street was used.a before the The

crossing onlyMitchell is the access over the railroadWest Street
ofthe Riverdale section Manchester and was constructed into

crossings, Smythreplaced Ferry crossingIt two the Road1943.
crossing. crossing,theand Westland Avenue The Westland Avenue

paved by citycrossing,private was and maintained the anda was
Ferry crossing,by Smythpublic. publicthe The Road aused

crossing, frequently by publicimprovedwas but used less the than
crossing.the Westland Avenue

highwayThe commission found that the volume of traffic over
crossingthe West had more thanMitchell Street doubled between

city agreeand does with1943 1980. The not the characterization of
“significant”this increase as and the case ofcites Boston & Maine

Manchester, 521,Corp. (1969),v. 109 N.H. 257 A.2d 14 where the
apportioned thoughcommission the entire cost to the railroad even

per day.there was an of overincrease two hundred vehicles In
case,that the commission found an increase in vehicular traffic

pedestrian bicyclea inand decrease and traffic over a two-and-
one-half-year 522,period. Id. at A.2d257 at 15. It also found that

passenger justthe discontinuance of priortrain service on the line
hearing bearing requirementto the no crossinghad on the for

522,tenders. Id. at 257 appor-A.2d at 15. The court thesustained
tionment, despite standards,the fact that at least two of the the

service,increased vehicular traffic and the decreased train seemed
weigh apportioningin city.to favor However,of some cost to the

court allocatingthe in that case cited as its reason for the entire
cost to the railroad the voluntarilyfact that the railroad had

prior safety equipment.installed the
case, cityIn this disputethe findingdoes not the commission’s

about passedthat crossing dailyseventeen trains over the in the
only1940’s but dailythat ten trains did so in December of 1980.

The commission concluded that a indecrease the ofnumber trains
weighwould in apportioning city.favor of the costs to the

byThe determination the commission that the West Mitchell
crossing primarilyStreet replaced crossingthe Westland Avenue
supported bywellis the pavedevidence. Westland Avenue was

Smyth Ferrywhile addition,Road was not. In Westland Avenue
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Smyth FerryFinally, because thethe Roadmost of traffic.carried
emergency Westland Avenue doesopen an basis andremains on
reasonablynot, concluded that the West Mitchellthe commission

crossing.crossing replaced Westland AvenuetheStreet
partcity of the commis-argues action on theThe unreasonable

city speed the rail-the because the ofapportioningin costs tosion
tragic promptedmay that theto the accidenthave contributedbus

mayAlthough point rendered mootthis have beenproceedings.
longer operated at the time of the commis-the railbus mbecause

testimony duringdecision, ample that thefinal 'there wassion’s
actually or faster thanin the traveled as fastthe trains area1940’s

transportationthey today. director of the commis-do The'former
fiftypassenger traveled at aboutthat the old trainstestifiedsion

crossing. Theper Mitchell newhour across the West Streetmiles
throughforty per area until themiles hour thetraveled atrailbus

thirtyspeed perlowered to miles hour.ordered itscommission
freighttestimonyAdditionally, was introduced to show that the

used in the areatraveled faster than thosetrains of the 1940’s
today.

entity responsiblecity forthat the railroad is theThe contends
crossing mightcreating danger accidentat the because thethe

design Anyby effect ofthe of the railbus. thehave been caused
railbus,lamp configurationdesign of the or of the sud-and head

railbus,speeding the is irrelevantof a on accidentden introduction
longer operatedbecause the railbus no at the time the commission
regardingmade its final decision allocation of the costs of install-

ing protective devices.

Having 373:3,considered the factors enumerated in RSA
obligated applywas notthe commission to the “relative benefit

cityapportion accordingstandard” and to whether the or the rail­
protectivethe installation ofroad would derive more benefit from
State,Corp.devices. As this court stated in Boston & Maine v. 109

547, 549, 267, legislature(1969),261 the did notN.H. A.2d 269
test of theintend to retain the “relative benefit” former statute
Rather,when it amended the in thestatute 1951. “allocation of

governed byproperlycosts considerations other than those of[is]
550,relative benefit alone.” Id. at 261 A.2d at 269.

properlyThe commission has considered the factors stated in
Although might differently,haveRSA 373:3. we allocated the costs

the commission’s wasconclusion not unreasonable or unlawful.
Consequently, upholdwe decision ofthe the commission and dis-

city’s appeal.miss the

Appeal dismissed.


