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Sheehan, Phinney, P.A., (EdwardBass & Green of Manchester
orally),on the brief plaintiff.A. and for theHaffer

Williams,Kfoury & (Robertof Manchester L. Elliott on the brief
orally),and for the defendant.

Bois, petition declaratory judgmentcase aJ. This involves for
bybrought plaintiff, Banking Company,the Exeter to determine

coverage athe extent of its under standard “bankers blanket bond”
defendant,by Hampshire Company.the New Insurance Fol-issued

Morse, Jr.,hearing, Esq.)lowing (Maylandaa H. foundMaster
policy question not cover whichin did losses thethat the insurance

alleged liabilitymight the result of itsplaintiff bank suffer as to
fiduciary duty.negligenceparties breach offor and Thethird

(Contas, approved master’sSuperior J.) the recommendationCourt
challengesdeny plaintiff petition, and the bankthe bank’s theto

We affirm.court’s decision.
dispute ofstems from the bank’s transactions with twoThe its

customers, 1979,Gwendolyn Fromand Kent. 1976 to theGloria
Straw,dealingshad financial with Steven anKents substantial

investor, agent,alleged employee,art not an orwho was customer
1979,May 17, plaintiffthe bankthe loaned Gloriaof bank. On

Straw,invest, throughsought in a$300,000 she towhich col-Kent
checks,paintings. loan in fourof The bank disbursed thelection

payableon and to Gloria Kent and Stevendrawn itself Straw.
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Straw, however, money work;did not intend to ininvest the art
sought purposes. payeeshe to use the funds for his own After both

checks, negotiated Benoit,endorsed the Straw them to David who
personala plain-was both creditor of Straw and a customer of the

subsequently negotiated bank,tiff bank. Benoit the checks to the
duly accepted paintingswhich them and credited his account. The

purchased bywere never Straw.
occurring 24, 1979,MayIn a second plaintifftransaction on the

bank, pursuant requests, totallingto the Kents’ drew five checks
$425,000, payable Benedek,to Richard whom Straw claimed was

agent purchase, reallyan escrow for an art but who was a creditor
byof Straw. The checks were reviewed Gloria Kent and delivered

by plaintiff presence Kent,the bank in the of Gloria her sister
Gwendolyn, and Straw. The Kents reimbursed the bank for these
checks, drawn, ordinarywhich business,were in the course of on

Citythe bank’s account at the First National Bank in New York
City. presentedWhen the checks were Cityat the First National
Bank, properlythe New York bank honored them and debited the
plaintiff again,bank’s account. Once the Kents never received the
paintings promised.which Straw

events,As a result of these Straw was indicted in Massachusetts
stealing embezzling $300,000for and fraudulently inducingand

part $425,000 bythe Kents to pretense.with pleadedfalse He
guilty charges.to both

August 1979,In broughtthe Kents superiorsuit in the court
against plaintiff bank, chargingthe fiduciaryit with breach of
duty negligenceand Mayin Maythe 17 and 24 transactions.
Regarding $300,000 transaction,the specificallyGloria Kent

plaintiffclaimed that the knowinglybank improperly permit-and
paymentted of the checks to David purposesBenoit for which she

$425,000did not intend. As to transaction,the the Kents claimed
disregardedthat the bank intentions,their bydirections and

allowing delivery of the funds anyto Benedek free of escrow.
With pending,the Kents’ suit broughtthe petitionbank a for a

declaratory judgment superiorin sought rulingcourt. It a that
(E)(1)(b)section of bond,the bankers blanket which the defendant

it, providedhad issued coverageto anyfull liabilityfor which the
plaintiff might incur as a result of plaintiffthe Kents’ suit. The

argued that,bank further although yet anyit had not sustained
suit,loss as a result of policythe Kents’ the entitled it to imme-

diate indemnification for attorneys’court costs and fees which it
already paidhad incurred and in the Kent suit and in the declara-

tory judgment proceedings. presiding rejectedThe master these
arguments, plaintiffand appealedthe to this court.
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against theof her claimKent’s withdrawala of GloriaAs result
transaction,$300,000 are left with threeweregarding thebank

(entitled(E)(1)(b) “Securi-(1)questions whether sectionto resolve:
negligentcoverage ofprovides actsties”) forblanket bondof the

resulting the insured’sinsured, fromindirect lossesthe and for
claimliability parties; (2) the Kents’potential whetherto third

gives coverage$425,000 to underregarding risethe transaction
policy requires the(3) defendant(E)(1)(b); whether thesection and

attorneys’ feesplaintiff andindemnify bank for court coststheto
$300,000 $425,000against Kentdefending andin theincurred

declaratory judgmentbringing action.theclaims and in
indemnifywill the(E)(1)(b) the insurerstates thatSection

insured for:

having, goodthrough in faith and. . . the Insured’s“Loss
business, for account orcourse whether its ownin the of

others, any representative, fidu-infor the account of
gratuitouslyagency any capacity,ciary, other eitheror

otherwise, acquired, acceptedpurchased oror otherwise
value,received, delivered, anygivenor oror or sold

any liability,any or on theextended credit assumed
securities,anyof, upon, docu-or otherwise actedfaith

prove toinstruments which havements or other written
orotherwise altered lost or stolenraised or . . . .”. . .been

policy a fidel-the blanket bond resembledThe master found that
“arising dishonesty,onlyity losses fromand that it coveredbond

integrity employees otherinfidelity, oror lack of of the insured’s
(E)(1)(b)that did not afford cov-He found sectionfiduciaries.” also

resulting plaintiff negligence,erage any bank’sthefor losses from
arising liabilitypotential to Kents.for the bank’s theor losses from

reaching proper interpretation a we“In the [of contract]
givenrequire phrases by partiesthe words and used the bethat

meaning . . . this will determine thetheir common and court
meaningmeaning upon the that would beof the contract based

Construction,by person.”to it reasonable Catamountattached a
781, 782-83, 123,Milford, 121 435 124Inc. v. Town N.H. A.2dof

Inc., 611-12,Doll-Mar, 610,(1981) (quoting Murphy v. 120 N.H.
contract, moreover,1106, (1980)).419 An insuranceA.2d 1108

entirety. Tromblyin its v. Blueshould be construed Cross/Blue
980,Shield, 764, 768, (1980).120 423 983N.H. A.2d

mind,principles in now the rul-With these we consider master’s
coverage,ing provided only fidelity thatthat the blanket bond and
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(E)(1)(b) coveragedid afford negligentsection not thefor bank’s
liability.third-partyoracts

fidelity “agreesA existsbond when an insurer to indem­
against arisingnify loss integrity,the insured from the want of

fidelity, honesty holdingemployees persons positionsor orof other
46:2, (Anderson13 Couch Insurance 2d at 133of trust.” on ed.§

Co.,1965); Salleysee v.Grocer Accident & Indem. 223Co. Hartford
5, (La. 1969). agreeApp.8 Ct. We theSo. 2d with master that the

supportbefore us does not the existence of a claimrecord for dis­
honesty, infidelity, integrity employeesofor lack of the bank’s or

however,Coverage bond,fiduciaries. underother the is not limited
solely resulting employee dishonestyto losses from and fraud. The

losses,coverage property arisingalso includes for andbond losses
alteration,forgery dealings, redemptionorfrom securities of Unit­

Savings bonds, currency,ed States counterfeit and extortion. Cer­
insured, viewing whole,tainly, policyan the Tromblyas a see v.

Shield, 768, 983,Blue 120 N.H. at 423 A.2d at wouldCross/Blue
fidelity Consequently,conclude that it is than amore bond. the

ruling provided only fidelityerred inmaster that the blanket bond
coverage.

moreover,(E)(1)(b), headingSection is listed under the “Securi-
coverageand arisingties” therefore concerns for losses out of

transactions; fidelity coverage,securities it does not involve which
appropriatelymore “Fidelity.”falls under the section entitled

Thus, misconstruingin generaladdition to the nature of this
bond, distinguish coverageblanket the master failed to under sec-

coverage(E)(1)(b) fidelity portiontion from under the of the bond.
erroneously litigationHe that fidelityassumed this involved

coverage.

Section (E)(1)(b) clearlydoes not indicate whether it
coverage negligentaffords for acts which otherwise fall within its

provisions. (entitledSection Liability”)seven of“Limit of the con­
portion however,and policy,ditions limitations of implicitlythe

recognizes coverage unspecified byfor certain losses “caused all
by any ambiguitiesperson.” exist,or omissionsacts When we will

favorablyconstrue insurance to party.contracts most the insured
Parts, Co., 760,Auto v.Robbins GraniteInc. State Ins. 121 N.H.

762, 507, light(1981). provisions435 A.2d In509 of the noted in
policy’sseven specificallysection and the failure to exclude cover­

age negligence,for (E)(1)(b) provideswe conclude that section cov­
erage alleged negligentfor the plaintiffacts of ifthe the other
requirements of this section are Firstsatisfied. See Nat. Bank of



1088

52,Co., (5th57v. F. & G. 416 F.2dB. United StatesFt. Walton
1969).Cir.

coverageSimilarly, (E)(1)(b) provideswe hold that section
liabilitypotentialfrom thelosses which result bank’sfor indirect

fall terms ofand within the this sec­to the Kents which otherwise
Co.,FidelityBowie v. & 634 F.2dFirst Nat. Bank Cas.tion. Cf. of

1000, (5th 1981); Bank v.Farmers Merch. St. St.1003-04 Cir. &
Marine, 14, 18-19, 840,242 N.W.2d 843& 309 Minn.Paul Fire

Co.,Surety 207(1976). Bank v. Aetna Cas. & Neb.But Omahacf.
564, policy782, 791, (1981). Although the excludes301 N.W.2d 569

coverage, numerous rid­kinds of losses from and containscertain
liability,limiting it northe neither excludes limitsdefendant’sers

addition, (D)liability sectionfor indirect losses. Inthe defendant’s
Attorneys’ appearsFees”)(entitled which under“Court Costs and

suggestsheading Agreements,” that in some circum­“Generalthe
against the insured could constitutea “claim” establishedstances

reject the master’s con­collectible loss.” We therefore“a valid and
only plain­to the(E)(1)(b) covers direct lossesclusion that section

tiff bank.
Having (E)(1)(b) the blanketthat section of bonddetermined

losses,coverage negligent weprovides acts indirect nextfor and
specific(E)(1)(b)whether covers the Kents’ claimconsider section

$425,000regarding the transaction.

sense, provisions (E)(1)(b)the in sectionIn their broadest
essentially coverage onlyin forwhich are at issue this case afford
First,arising purchases,in insuredtwo situations: where thelosses

sells,receives,accepts, uponactsacquires, or otherwisedelivers
“securities, provewritten which todocuments or other instruments

value,second, givesstolen”; where insuredhave been . . . and the
credit, liabilityany .the .. securi­extends or assumes “on faith of

ties, prove toor written instruments which havedocuments other
(Emphasis added.)been . .. stolen.”

assuming arguendo plaintiff orthe sold deliv-Even that bank
instruments,securities, documents, findor other written weered

$425,000 not fall within either of the fac-that the transaction does
coveragesettings In order obtain undertual mentioned above. to

scenario, concern instrumentsactions mustthe first the insured’s
pastusingBy the tense ofprove to have . . . stolen.”“which been

prior“stealing”steal, policy requires occur tothat thethe verb the
the actions.insured’s

case, merely drew, andplaintiff sold deliveredIn the instant the
Bank,Cityquestion; as draw-the in the First Nationalfive checks

ee, Although judgment on whether thepaid checks. we reservethe
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stolen,ultimately theychecks were it is obvious that notwere
plaintiff initially drew, sold,thestolen when and delivered tothem

parties.the The transaction thus does not resemble the first situa-
coverage.tion thewherein insured is entitled to

theFurthermore, withinnot fallplaintiff’s doesthe conduct
coverage providedfor isof circumstances whichsecond set —when

value, credit,given anyhas or assumed lia­the insured extended
bility, specified.“on the faith of” the documents

bond,construing (E) of theIn section bankers blanket we note
of,’phrase, clearly signifies something‘on faiththat the done“[t]he

” Co.,upon.’‘in Bank v. Phoenix Ins. 24 Cal.reliance Continental
24,909, 913, Rptr. 392, (1972). MayApp. In the101 3943d Cal.

1979, transaction, Kents;plaintiffthe sold to the itfive checks
gave uponneither value nor extended credit in reliance these

Co.,Indemnitychecks. See Allen Bank v. Traveler’sState 270 So.
270, (La. App. 1972). addition, although plaintiff2d 273 Ct. In the

may liability $425,000regardingassumedhave some the transac-
tion, potential liability fiduciary dutythis involves breach of and
negligence, certainly anyand upondoes not arise from reliance the

reasons, plaintiffchecks. For these we hold that the is not entitled
coverageto under the second scenario discussed above.

Finally, we consider whether the defendant is liable to the
plaintiff attorneys’for the fees plaintiffand court costs that the

paidhas in this litigation.action and the Kent The blanket bond
states:

indemnify“The againstUnderwriter will the Insured
attorneys’court costs and reasonable fees incurred and

bypaid defendingthe any legalin pro-Insured orsuit
ceeding brought against the Insured to enforce the

liability allegedInsured’s liabilityor anyon account of
loss, damageclaim or againstwhich established theif

valid,Insured, would constitute a and collectible loss . . .
under the terms (Emphasis added.)of this bond.

recovery attorneys’This section allows for fees and court costs
alleged liabilitywhen the insured’s fromarises a claim covered

policy. plaintiff’s allegedunder the liabilitytheBecause stems
claim, beyondfrom Kents’the which we scopehave found the of

policy’s coverage,the the defendant attorneys’is not liable for fees
or court costs.

Thus, although the respects,master erred in several we find that
result,he the upholdreached correct and therefore his decision



1090

Suojanen Tardif,petition. v.plaintiff 121denying the bank’s Cf.
1036, 1039, 310, (1981).437 A.2d 312N.H.

Affirmed.

All concurred.

Rockingham
81-232No.

a.&Doris Studwell

v.

CompanyTravelers InsuranceThe

8,December 1981

P.A.,Shute, (MarkEngel of Exeter S. Gearreald on theMorse&
Engel orally), plaintiffs.and David for thebrief

Peters, Kohls, (TheodoreStarr,Wadleigh, ofDunn & Manchester
orally),Wadleigh the and for the defendant.on brief

King, (Con-appeal Superiorthe Court’sC.J. arises fromThis
tas, summarygrantJ.) the motion fordecision to defendant’s

fraud,brought by allegingjudgment plaintiffsin a the deceitsuit
misrepresentation.and


