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P.A., Jr.,Barrett (Malcolm McNeill,& McNeill of Durham R. on
the orally),brief plaintiff.and for the

McLetchie,Schroeder Ossipee& (Erlandof C. L. McLetchie on
the orally),brief and for the defendant.

Douglas, 9,February 1970,J. On Richard Hammer borrowed
$7,000 from the SavingsDanvers Bank promissoryand executed a
note in favor of the bank. The note bywas secured land in Box-
ford, Massachusetts. After defaulted,the defendant the bank fore-
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buyers foreclo-thepotential attendedproperty. Noon hisclosed
They purchased theexcept representatives.sale banksure

$2,025.for The$100, resold itand laterreal estate fordefendant’s
Hammer,againstdeficiency judgmentsought $10,040.02abank

note,$7,000 principal due under theconsisting sum of theof the
legaltaxes,interest, for$1,237.88$1,523.55 in $709.50in accrued

auctioneer,sale, andfor anthe foreclosurenotices of $150
$2,025, thelegal expenses, a credit of$1,444.09 lessfor fees and

J.) granted the bank’s(Temple,price. Superior Courtresale The
1980, awarding9,July the bank afor verdict onmotion a directed

appealed to thisdeficiency judgment.$10,040.02 The defendant
court, and we remand.

questions to thethreeagreed to submittrial, partiesthetoPrior
itsconductedhadthe bank“advisory whetheropinions”:jury for

in con-incurredcostsreasonably; certainwhethersaleforeclosure
propertythe foreclosedreasonable; and whatducting sale werethe

nothadthe bankthatjury concludedThesold.whenwas worth
excessive, andwerecostsfaith, foreclosuregood that theinacted

court, con-$15,000. Theproperty was worththe foreclosedthat
athe bankawardedadvisory opinions,jury’strary to the

was boundargues the courtthatThe defendant$10,040.02 verdict.
disagree.advisory opinions. Wejury’sby the

testimony jury’s functionreplete that theThe record is with
case,advisory.purely of the bank’s the courtAt the closewas

or directedmotion for dismissalrefused to rule on the defendant’s
jury’s advisory opinions. The trialuntil it received theverdict had

concerninglegaljudge explicitly issues the determi­retained “the
by tocase law and statute asnations of the Massachusetts law

properly . orconducted . . and whetherwhether or not the sale was
principal. . andplaintiff entitled to the costs .not the would be

in of the law the trial asinterest stated in the note. So view of
earlier, not make these determina­to counsel the Court willstated

receiveduntil we have thetions on the Massachusetts law after
9,Julyjury.” added.)advisory (Emphasis In itsdecisions from the

jury’s1980, findings rulings, rolestated that the wasand the court
advisory opinions understood thatand that wasto render “[i]t

dispositionultimately, procedure, would rest withunder this that
of, of,interpretation statutesMassachusettsthe Court’s review and

granted motion for a directedcase law.” The court the bank’sand
advisoryconsidering jury’s opinions, memorandaverdict after “the

law.”and relevant statutes and case
advisoryto thedid not assentif HammerEven Richard

trial,juryoriginally he waived theaprocedure electedopinion and
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byright jury Co.,a histo trial conduct. See v. InsuranceStevens 84
275, 283, 498, (1930). judgeA. trialN.H. 149 504 The made it clear

throughout ultimatelythe trial that he would thedecide case on
law,the ofbasis Massachusetts statutes and case and the defend-

objected. Thus, rightant never Richard Hammer his towaived
jury bythehave a make ultimate determination conduct inconsist-

right. Housingent the Mfg.with Manchester Auth. v. Arms Textile
Co., 346, 348-49, 640, (1974).114 N.H. A.2d 641320 He is “bound
by proceedings theyasthe were conducted” and the law of the

72, 75,Manchester, 503,101trial. Poisson v. N.H. 133 A.2d 505
jury’s merely advisory,(1957). opinionsBecause the were the trial

judge readingwas free reachto different conclusions based on his
court, however,of Massachusetts law. The erred as a matter of law

awarding $10,040.02 deficiency judgment.in athe bank
mortgage statutory powerRichard Hammer’s included a of sale

propertythat allowed bank to his ifthe sell he defaulted. See
183, (West). conductingGen. Ann. ch. 21 InMass. Laws the§

sale, statutorycompliedthe properforeclosure bank with the
id,.;procedures, 244,see Mass. Gen. Laws Ann. ch. 17A-17B§§

argues(West), price paidbut Richard Hammer the for histhat
inadequateland was so that we should infer bad andfaith invali-

damages.saledate the or award him

mortgageeWhen a upholdseeks to a foreclosure insale
bring deficiencyorder to againsta mortgagor,action the courts

price very closelyscrutinize the sale mortgageeto assure that the
with impartiality. Osborne,acted Nelson,strict See G. G. & D.

Whitman, 7.21,Real Estate (1979)Finance Law (here­at 480§
inafter Real Law).Estate Finance We will review this sale with
particular caution purchasedbecause mortgagedthe bank the
property at its own foreclosure sale.

validity, mortgageThe andmethod effect of a foreclosure
by located,placeare thedetermined law of the the iswhere land

Milling Co., 307,Worcester &c. Inst.Sav. v. Somerville 101 N.H.
308, 885, denied,(1958), (1959),141 A.2d 886 358cert. U.S. and278

applywe willtherefore UnderMassachusetts law. Massachusetts
law, right purchasebankthe had the its ownto at foreclosure sale.

183, (West).Gen. price paid,Mass. Laws Ann. ch. 25 The how­§
ever, grossly disproportionatewas so to Hammer’s debt and the

propertyvalue of the “as to indicate bad faith or lack of reasonable
diligence.” Co., 317, 320,Chartrand v. Newton Trust 296 Mass. 5

421, Generally,(1936). inadequate priceN.E.2d 423 an will not
damages. grosslyinvalidate a sale or entitle the debtor to A dis­

proportionate price, however, improp-indicates that the wassale



5

321,entitling at 5 N.E.2dconducted, to relief. Id.debtortheerly
479-80;7.21,Law, supra atFinance §Real Estate423. Seeat

(1981);856, and Merri-Fisher, 536435 A.2d121 N.H.v.Meredith
197,Boston, 427121 N.H.Nat. Bankv. FirstInd. Trustmack of

(1981).500A.2d

trial,At a bankentitled to relief.in this case isThe debtor
particular for bid­“no reason”the hadthat banktestifiedofficial

securing $7,000 and which thedebtonly property ading for$100
price. The$2,025, twenty the bidtimesoverlater resold forbank

opinion trialappraised, no atand hadthe landdid not havebank
rea­bank was notsold. Thewas worth whenwhat the landas to

Mass,Co., at296sonably diligent, v. Newton Trustsee Chartrand
arbitrary423, submitting320, bid. In addi­in such an5 N.E.2d at

sale,tion, of foreclosure the bank statedin advertisements theits
paidprice at$1,000 purchase had to beof thethat a minimum of

Nothingplace in statutesof sale. the Massachusettsthe time and
bidding orchilled estab­or indicates that this advertisementcases

bid,mandatory the inade­but it does illustratelished a minimum
rulingThus, inquacy court erredof bank’s bid. the trialthe $100

showing miscon­his ofthe defendant did not sustain “burdenthat
plaintiff.”parton of theduct the

property passed pur­to bona fidetitle to the hasBecause
sale,chasers, Cambridgenot set the foreclosure seewe will aside

379, 382, 289,Cronin, 290Savings 194v. 289 Mass. N.E.Bank
Law, 7.21,supra We(1935); Finance at 478.Real Estate §

damages.for The trialremand a reassessment of Id.therefore
of realfirst the fair market value the estatecourt must determine

damagesThe consist of the dif­at the time of foreclosure. should
ference between that market value and the defendant’s outstand­
ing plusdebt costs.

proven outstandingIf the market value exceeds the debt
costs,plus the excess should be awarded to the defendant. See Bos­

586,Gordon, 595, 377, (1961).ton v. 342 Mass. 175 383N.E.2d

arguesThe defendant the not beenthat bank should have
deficiency judgment. disagree.allowed to recover a aWe When

mortgagee foreclose,notifies the its to ofdebtor of intention and
liability deficiencypossible judgment, inthe debtor’s for a accord­

244, (West),ance with Mass. Gen. Laws Ann. ch. 17B a defi­§
Co.,ciency may Guempelbe recovered. See v. Great American Ins.

, ,App. 353,Mass. (1981).420 N.E.2d 356

Richard next that trialHammer contends the court should



6

not have allowed the bank to recover the various costs it incurred
conductingin the foreclosure mortgagesale. The defendant’s

only costs, charges,allows the bank expensesto “retain” and from
proceedsthe of a arguesforeclosure sale. The defendant that there

was no expenses retained,fund from which these could be there-
rightfore the bank has no to Securityrecover them. In Co-

operative Corcoran, 156, 158, 57,Bank v. 298 Mass. 10 N.E.2d 58
(1937), the court held that expenses mayreasonable foreclosure be
charged case,to the Indebtor. that bank made no mistake in“[t]he
adding to principalthe balance of due on expensesthe note . . . the
of creditingforeclosure and then priceon account the full for

premiseswhich the properwere sold. This was a method of ascer-
taining deficiency. Id.,the . . .” mortgagee10 N.E.2d at 58. The in

Realty Boston, Co.,State Co. v.Inc. MacNeil Bros. 334 Mass.of
294, 304-05, 291, (1956),135 N.E.2d charge298 was allowed to the

legalfordebtor services to posses-incurred establish and maintain
sion premises.of the foreclosed expenses, therefore,Foreclosure

properlywere deficiency judgment.included in the bank’s

Remanded reassessmentfor of
damages.

All concurred.
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