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not have allowed the bank to recover the various costs it incurred
conductingin the foreclosure mortgagesale. The defendant’s

only costs, charges,allows the bank expensesto “retain” and from
proceedsthe of a arguesforeclosure sale. The defendant that there

was no expenses retained,fund from which these could be there-
rightfore the bank has no to Securityrecover them. In Co-

operative Corcoran, 156, 158, 57,Bank v. 298 Mass. 10 N.E.2d 58
(1937), the court held that expenses mayreasonable foreclosure be
charged case,to the Indebtor. that bank made no mistake in“[t]he
adding to principalthe balance of due on expensesthe note . . . the
of creditingforeclosure and then priceon account the full for

premiseswhich the properwere sold. This was a method of ascer-
taining deficiency. Id.,the . . .” mortgagee10 N.E.2d at 58. The in

Realty Boston, Co.,State Co. v.Inc. MacNeil Bros. 334 Mass.of
294, 304-05, 291, (1956),135 N.E.2d charge298 was allowed to the

legalfordebtor services to posses-incurred establish and maintain
sion premises.of the foreclosed expenses, therefore,Foreclosure

properlywere deficiency judgment.included in the bank’s

Remanded reassessmentfor of
damages.

All concurred.

Rockingham
No. 80-483

A.Bruce Rollins

v.

Barbara D. Rollins

15,January 1982



7

Welch,Holland, Donovan, (William H. M.ExeterofBeckett &
plaintiff.orally), for theon the brief andBeckett

P.A., (Robert on the brief andShawof ExeterShaw & Woods
orally), for the defendant.

followingDouglas, presents us the issues:case withJ. This
Dearborn, Esq.) denying(Earl in theerredthe MasterWhether

for a newto the divorce decree andmotion set asidedefendant’s
evidence,newly whether theof discovered andon the basistrial
support theruling order in finalin that the childerredmaster

duringtemporary support thesuperseded child orderthedecree
appeal.of Wependency this remand.

Deerfield,1966, to Newparties were married in and movedThe
children, ofThey two whom areHampshire. have four minor

in on acre ofadopted. parties a ten-room house 1970 oneThe built
gift bywedding plaintiffsgiven father.to them as a theland

contractingplaintiff a business. The busi-In started1975 the
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ness, incorporated Inc.,Excavating,in as BAR1977 issued a total
parof five thousand value shares. allPlaintiff owns of$1 the

corporation’sshares primaryand is the employee.officer and
divorce, corporation’sBefore their the defendant was the book-

keeper.
plaintiff groundThe filed a libel for ondivorce the of irreconcil-

differences, (Supp.able 1979), RockinghamRSA in County458:7-a
Superior January custody,in support,Court 1980. Child and the

property, bitterly contested,use and division of all were the sub-
ject hearings hearingof two in placeA1980. final took before the

September 2, 1980,master on and his recommended decree was
approved by Wyman, J., 20, grantedon October 1980. The decree

plaintiff groundthe a divorce on the of irreconcilable differences
which marriage.caused the irremediable breakdown of the The
plaintiff pay perwas to supportordered week in child to$200 the
defendant, custodywho was ofawarded the Thechildren. defend-

continually challengedant provisionswife has two of the decree:
provision partiesone orders the to sell the Deerfield home and

proceeds equally; provisiondivide the the other awards to the
plaintiff Inc.,all the Excavating,of stock in BAR disencumbered

any byof claim the defendant.
1, 1980,On November the rehearingdefendant filed a motion for

and reconsideration. She claimed that the decree “evicted” her and
theythe children from their buyhome and that notcould afford to

proceedsa new home with one-half the of the sale of the home. The
complained depriveddefendant that the decree her and the four

support.children of reasonable She considers this unfair because
plaintiff profitsthe court allowed the to retain all of the from his

J.,Mullavey,business. in accordance with the master’s recommen-
dation, rehearingdenied the defendant’s motion for and recon-
sideration.

The court likewise denied the defendant’s motion to set aside the
a 21,decree and for new Thistrial. motion was filed on November

1980, day rehearingthe same the motion for and reconsideration
heard, underlyingwas because the information the motion had

only information,been discovered that week. On the basis of that
the defendant asserted that the final bydecree had been secured

plaintiff’s facts,deception”the “fraud and toas material that the
mistake,plainmaster unjustfell into a and that the decree was

respectwith property.to the distribution of
Counsel for the hearingdefendant at the November 21 made

proof plaintiffof fraudulentlyoffers that the concealed his owner-
ship pieceof of plaintiffa land in Deerfield and that the had
recently purchased Finally,two ten-wheel trucks. the defendant
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recentlyplaintiff before theproof the had testifiedthatoffered
financiallyAdjustment that his business wasofDeerfield Board

sound, though previously the condition oftold the court thathe had
proof,Despite the defendant’s offers ofwas uncertain.the business

rehearing and reconsideration anddenied her motion forthe court
the decree.her motion to set aside

allegation of “fraud andthe basis of the defendant’sOn
proof,deception” of the master should have re­and the offers

hearing propertyopened on the limited issue of division.the Cf.
Tilton, 511, 516-17,Assoc’s,Morgenroth 121Inc. v. Town N.H.& of

770, (1981).431 A.2d 773-74
supplementthe defendant can her offers ofWe remand so that

testimony. segmentproof present any propertyand relevant The of
presentsuntil Rollinsthe decree should not become final Barbara

evidence,Though the master must hear the he isher new evidence.
existingcompelled if itnot to alter the decree he concludes that

equitablewas fair and under all the circumstances.

Speareholding Hos­in Bricker v. ScevaourWe reiterate
623, (1975),709, 711, that a case625350 A.2dN.H.pital, 115

persists in assert­merely partybecause areopenednot beshould
Aat trial.have been raisedarguments or coulding that were

the defendant’srehearing granted in case becauseis thislimited
decree, andthe finalbeforenot availableevidence wasnew

deception.suggests of fraud andthe existencebecause the evidence
plaintiff’stheby concernsthe defendantlast issue raisedThe

obligation.support28, 1981, hisJanuary for ofmotion clarification
1980, complied, orderedwhich hewithdecree of OctoberThe final

defendant, however,support.per Thepay week childhim to $200
comply with thecontempt tofor failurehim withthreatened

higherrequiring payment of atemporary decreeMarch 1980
recommendation,court, approving master’stheThe trialamount.

support in theorder containedspecifically that the childordered
pending resolutionin force effect“remain anddecree shouldfinal

byappeal defendant.”of the the

goprovides does notthat a decreeSuperior Court Rule 74
gen­timely appeal to this court. Seejudgment if is takenfinal ato

539, 540, 1262,Quackenbush, A.2d388erally 118 N.H.v.Winkler
timely party excepting files aif(1978). appeal is theAn1263

thirty days. In this case thewithinappeal in this courtnotice of
20, 1980, but the defendantonwas entered Octoberfinal decree

1,rehearing onreconsideration Novemberandfiled a motion for
2, 1980, asthis motion as wellthe court deniedDecember1980. On
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the defendant’s November 21 motion to set aside the decree. The
days later,defendant filed her appealnotice of seventeen on

19, Thus,December appealed1980. the defendant to this court
daysthirtybefore elapsedhad from the last order below. Nor-

mally, by timely appealing decree,the trial court’s final the
prevent goingdefendant judgmentwould it from to and the tem-

porary however,decree case,would remain in effect. In this the
specifically recommended,master ordered,judgeand the that the

final decree was to be in effect as to supportthe reduced oflevel
only, anypending Therefore,appeal. onlythe defendant’s recourse

staywas to obtain a of that order in the trial court or this court.
Hille, 109, 112, 703,Hille v. 116 N.H. (1976).352 A.2d 706 NoCf.

stay obtained; therefore,was perthe week order is the one$200
plaintiffwith comply.which the must

Remanded.

All concurred.
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