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the defendant’s November 21 motion to set aside the decree. The
days later,defendant filed her appealnotice of seventeen on

19, Thus,December appealed1980. the defendant to this court
daysthirtybefore elapsedhad from the last order below. Nor-

mally, by timely appealing decree,the trial court’s final the
prevent goingdefendant judgmentwould it from to and the tem-

porary however,decree case,would remain in effect. In this the
specifically recommended,master ordered,judgeand the that the

final decree was to be in effect as to supportthe reduced oflevel
only, anypending Therefore,appeal. onlythe defendant’s recourse

staywas to obtain a of that order in the trial court or this court.
Hille, 109, 112, 703,Hille v. 116 N.H. (1976).352 A.2d 706 NoCf.

stay obtained; therefore,was perthe week order is the one$200
plaintiffwith comply.which the must

Remanded.

All concurred.
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attorney general Perrault,Smith, (Donald attor-Gregory J.H.
ney, orally), for theon brief and State.the

Leonard,Leonard, (RichardLeonard, of W.Prolman & Nashua
Leonard,Leonard, III, brief,on the and Thomas J.and Thomas J.

orally),III, for the defendant.

findingjuryappealBois, verdict theis an from aJ. This
manslaughter (RSA (Supp. 1979)).guilty The630:2ofdefendant

J.) gaveJudge (Mullavey, defectiveclaims that the Trialdefendant
supportjury not theto that the evidence didinstructions the and

jury’s affirm the conviction.verdict. We
girl-May 1980, histhe lived withFrom to defendantJune 1978

cottageSandy parents’ Wilton,friend, Rassier, in Newin his
Hampshire. During period, Sandy time,worked full while thethis

jobs. Sandy managed parties’held thedefendant various odd
paidfinances; over the bal-she their bills and maintained control

earnings.ofance their
May defendant,13, 1980,of the who hadIn the late afternoon

Sandyarranged purchase car,a forearlier to used waited to
money herhome work that he could obtain fromarrive from so

bybuy Sandyto the car. failed to return homewith which When
Sandy’sp.m., telephoned employerthe and was told5:30 defendant

employeeleft namedthat she had with a fellow David Stone.
Sandy arrive,for to ofWhile the defendant waited several his

joined cottage. Theythe drank andfriends him at beer smoked
marijuana approximately occasions,from 6:30 severalto 7:15. On

shotgun. buytothe defendant went outside and fired his Anxious
Sandy yetangrycar,the he was not home.because had returned

departed,At friends he continued7:15 the defendant’s and to
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gun intermittently Sandy. Accordingshoot the as he waited for to

testimony neighbor, Sandy approximatelyof athe arrived home at
Twentyp.m. hystericallater, defendant,8:00 minutes the in a

Sandy Emergencystate, carried theinto Milford Medical Center
attending physician pronouncedRoom.An her adead as result of
shotgun pelletnumerous wounds.

second-degreeThe trial,defendant was indicted for murder. At
tripped runninghe testified that he had aover stone wall while

Sandy gun. guntoward with the loaded He claimed that the dis-
charged ground, Sandy byhewhen hit the and that was killed

judgeevidence,accident. At the of allclose of the the trial
jury second-degreeinstructed the on murder and the lesser-

manslaughter negligentincluded offenses of and homicide. The
jury guilty manslaughter,found the defendant of and the defend-

appeal.ant instituted this
deprivedThe defendant contends that the trial court him of a

jury second-degreefair trial because its instructions on murder
manslaughter unintelligible.and were abstract and

disputed provided pertinent part:The ininstructions
guiltyperson degree“A inis of murder the ifsecond he

recklessly,causes deathsuch under circumstances mani-
festing an extreme indifference to the value of human

Recklessly by statute,life. is ourdefined as follows: A
recklesslyperson respectacts with to a material element

consciouslyof an offense when he is aware of and disre-
gards unjustifiablea substantial and risk that the mate-
rial element exists or will fromresult his conduct....

might say recklesslyNow, that,in Iaddition to that has
recklesslypersondefined,been further as Afollows: acts

respectwith to a result or ato circumstance described
by consciouslythis statute when he is ofaware and dis-
regards unjustifiableanda substantial risk that such a
result will occur.

youNow, Defendant, Bird,in order for to thefind Neil
guilty youdegree,of murder in the second must find

recklessly regardthat he acted with to the ofuse the
shotgun beingRassier,fired at Sandra aware of and
consciouslydisregarding unjustifia-the substantial and
ble risk that the victim’s death would result hisfrom
conduct....

second-degreeThe [offirst lesser includedand offense
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I,manslaughter, willandknown aswhat isismurder]
defined, as fol-you. Manslaughter istostatuteread the

manslaughter he causeswhenguilty ofperson islows: a
Recklessly, inrecklessly. as usedof anotherthe death

mannerstatute, in the sameis definedthe same —isthat
ago....”justyouI to a momentreadwhich

“cause,”and asargues “reckless”that the termsThe defendant
1979)),(RSA (Supp. aremanslaughter 630:2statutein theused

thespecific definitions thanrequirewhich moretermstechnical
oncharge. the instructionsclaims thatprovided in its Hecourt

inadequate they to contain clearfailedbecauseterms werethese
particular of thisrelating facts case.terms to thethedefinitions

jurycharging isduty tojudge’s primary in theA trial
case, jury understand­inclarify and to assist theissues of thethe

Litman,v. 419ing questions to be resolved. Commonwealththe
end, judge121, must state(Pa. Super. 1980). To this the123A.2d

language. Elbel v. Unit­applicable in clear and definite Seethe law
denied,127,States, (10th 1966), 385 U.S.Cir. cert.364 F.2d 134ed

(1967). generally for Criminal Jus­3 ABA Standards1014 See
15-3.6, (1980).tice, by Jury 111 The courtat 15-98 toTrial §

law;of it shouldprovide propositionsmore than abstractshould
partiestheofpertinent law the evidence and claimsrelate the to

407, 155,402, A.2dSkaff, 94 N.H. 54in the before it. v.case State
(1947).159-60

disputed juryproprietyWe must determine the of the
by considering entirety.in Lang­instructions them their v.State

don, 1065, 1068, 299, (1981).121 N.H. is438 A.2d 301 Reversal
whole,jury charge, fairlyunwarranted when a a coversas the

See, Weitzman, 83,e.g.,issues law of aand case. State v. 121 N.H.
91, 3, (1981).427 A.2d 8

jurycase, judge that theIn the trial indicatedthe instant
onlydefendant, Bird,” recklessly ifactedfind “the Neilcould that

consciously disregarded] andthe substantialhe of andwas “aware
unjustifiable from hisrisk that the victim’s death would result

referringBy specifically awarenessto theconduct.” defendant’s
result,might judgedisregard the trialand conscious that death

particularsufficiently of to the factsrelated the law recklessness
Although recklessnessof this the court’s discussion concernedcase.

murder,respect second-degree thiswe find that discussionwith to
equally manslaughter.applicableof was to The courtrecklessness

languagerepeat quoted itdid not have to the when discussed
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manslaughter, manslaughter chargethebecause followed imme-
diately second-degree charge, languageafter the murder and the

jurors.stillwas fresh in the ofminds the

judge jury statutoryThe trial read to the verbatim the defi­
“recklessly.” addition,nition byof In he quotingdefined this term

“recklessly”the definition Supremeof which the United States
Kibbe, 145,Court in (1977).discussed Henderson v. 431 U.S. 149

Furthermore, following jury judgerequest, jurya the sent to the a
typewritten copy statutory “recklessly.”of the definition of The
typewritten clearly distinguished manslaughter,form which

recklessness,requires negligent homicide,from which does not
require actions,reckless Weconduct. hold that the court’s as a
whole, provided jury adequatethe with an definition of “reck­
lessly.” Donovan, 603, 609, 1102,State v. 120 N.H. 419 A.2dCf.

(1980).1106

judgefind failingWe also that the trial did errnot in to
provide specifica more ofdefinition the term “cause.” We note

dispute regardingthat no inexisted this case the issue of causa­
tion, thatand the word “cause” not requiringis a technical term

by Nichols,an definitionelaborate the court. State v. 236 Or.Cf.
521, 535, 739, that,(1964).388 P.2d dispute745 We hold ifeven a

regarding causation,had judge’sexisted the trial definition of
“recklessly” (awareness disregardand conscious of substantial[a]

unjustifiable implicitly conveyedand risk death)of the victim’s the
concept Kibbe,correct of causation. See Henderson v. 431 U.S. at

156.
arguesThe defendant that the court’s instructions were mislead-

ing theybecause regardreferred to recklessness “with to use of the
shotgun,” recklessness, second-degreewhile under the murder and
manslaughter statutes, properlymore relates to the causation of

that, by referringdeath. He further claims to “the substantial and
unjustifiable (emphasis added),risk” of effectivelydeath the court
usurped jury’s determiningthe role in whether a substantial and
unjustifiable risk existed.

Although agree judgewe with the defendant that the trial
respect shotgun,discussed recklessness with to use of the and

unjustifiable death,referred to the substantial and risk weof find
prejudicethat these notstatements did the defendant. On several

occasions, judge correctlythe stated that recklessness must con­
cern a material element anof offense or a circumstance described
by noted,a second-degreestatute. As alsohe read the murder and
manslaughter jury. hearing statutorystatutes to the After the lan-
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ofcausationthatjuror concludedwould haveguage, a reasonable
second-degree andmurderelement ofmaterialaconstituteddeath

statutoryreading“recklessly” thedefiningBy andmanslaughter.
effectively informedoffenses, courtrespective theof theelements

of death.the causationtomust relatejury that recklessnessthe
gun wasthereforeof theusethe recklessreference tocourt’sThe

v. Don-StateSeeoverall instruction.of thein the contextharmless
609, at 1106.ovan, 419 A.2dat120 N.H.

repeatedlycharge, the courtthroughoutSimilarly, the
dis­consciousrequired andan awarenessthat recklessnessstated

of theserisk. As a resultunjustifiableandregard of a substantial
respon­thereasonably that it hadbelieveremarks, jury wouldthe

unjustifiable riskandsubstantialsiblity whether adetermineto
judge to the substantialreferredactually trialBecause theexisted.
occasion, that thiswe concludeonlyunjustifiable onerisk onand

was also harmless.statement

judge erred whenargues the trialthatnextThe defendant
to findjury “in order reckless[ness]thatinstruct thehe refused to

intended shoot thetodefendantjury find that the. the must. .
law,because, our reckless­argument underrejectgun.” thisWe

(Supp.RSA 630:2act. Seerequire intentionalnot anness does
was an incorrectrequested instruction1979). The defendant’s

law, properly denied it.the trial courtof andstatement
whole,instructions, as asum, court’sthat the trialIn we hold

adequate.were fair and

contention that the cir­to the defendant’sWe now turn
jury’sevidence, the ver­basis forwhich formed thecumstantial

beyondfinding guiltdict, support a reason­a ofwas insufficient to
in that circumstantialestablished this Stateable doubt. It is well

may support if it allto a conviction excludesbe sufficientevidence
507, 509,O’Malley,v. 120 N.H.rational conclusions. Stateother

40,Scarlett, 37,1387, (1980); see v. 1211388 State N.H.416 A.2d
25, determining(1981). supportsIn whether evidenceA.2d 27426

verdict, lightin mostconsider the evidence thejury’s we musta
1032, 1034,Martin, 121prosecution. v. N.H.Statefavorable to the

307,308, (1981); Virginia, 443 318-­v. U.S.A.2d 309 Jackson437
any trier of fact could(1979). decide whether rational19 We must

Martin, 121guilt beyond doubt. v.a reasonable Statehave found
1034, 309; Virginia, 443 atat v. U.S.at 437 A.2d JacksonN.H.

318-19.

that,case, day of theone witness testified on theIn this



18

shooting, the defendant Sandystated that he would kill if she
give moneyrefused buyto him with which to the car. The defend-

ant Sandytestified that he learned that had left work with another
man, Sandyand that he was mad because did not return home
immediately. addition,In ofone the defendant’s friends testified
that, evening shooting,on the of the the defendant said he was
going somebody,to kill and that he would shoot the bark off a tree

Sandy.to scare Another friend testified that the defendant said he
getwould shoot pointsome bark off a tree to his across.

Furthermore, staff members at the Milford Medical Center tes-
tified acknowledgedthat the defendant Sandy,that he shot and

policethat the would be after him if expertshe were dead. An
stated,witness evidence,based on his examination of the that the

gun pointed directlydefendant’s Sandy fired,was at when it was
gun unlikelythat the discharge accidentally,was to and that 172

pellets Sandyof 222 hit part body.in the central of her
Although jury rejectthe evidence,was free to anythis rational

found,trier of fact could evidence,have based on this that the
Sandydefendant death,caused Rassier’s and that he was aware of

consciouslyand disregarded mightthe risk that her death result
from his use of shotgun. Jones,the loaded v.State 120 N.H.Cf.
652, 654, 1004,421 Certainly,A.2d (1980).1005 sup-the evidence
ports finding beyonda a reasonable doubt that the defendant was
guilty manslaughter.of

Finally, we hold that properlythe trial court denied the
defendant’s motion acquittalfor second-degreeon the murder
charge. The evidence clearlymentioned above warranted submis­
sion of second-degreethe charge jury.murder to the

Exceptions overruled; affirmed.

Batchelder, J., sit;did not the others concurred.


