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attorneyGregory general (PeterSmith, Mosseau,H. W. assistant
attorney general, orally),on the brief and for the State.

by orally,Jr., Dover,Catalfo, of brief and for theAlfred
defendant.

appeals jury findingBoiS, The fromJ. defendant a verdict him
guilty manslaughter (RSA (Supp. 1979))of 630:2 and second-
degree (RSA (Supp. 1979)). challengesassault 631:2 theHe consti-
tutionality statutory provisions regarding manslaughterof the
(RSA (Supp. 1979)) (RSA 11(c)),630:2 and recklessness 626:2 as

propriety (Souter, J.)well as the of several of the Trial Court’s rul-
sufficiencyings, jury’sunderlyingtheand of the evidence the ver-

dict. We affirm his convictions.
spent April 1, 1980,The defendant the afternoon of in the Black

Farmington, Hampshire, drinkingLantern bar in New beer with
early evening,his Infriends. the the defendant and several of his

theyfriends left the Black Lantern wentand to another bar where
tocontinued drink. The defendant toreturned the Black Lantern

evening, closinglater that and remained there until time.
patrons departed,Soon after the Black Lantern closed itsand

fights adjacent incident,numerous broke out on an street. In one
repeat-an individual hit the defendant in the face and kicked him

edly. According subsequentlywitnesses,to the defendant became
in aembroiled scuffle with James Shea and James McKone.This

abruptly gunshot killingfired,altercation ended a waswhen Shea
woundingand McKone.Several witnesses identified the defendant

holding gunperson immediately discharged.as the the itafter
second-degreeThe defendant indicted forwas inmurder the



45

second-degree woundingShea, for in theand assault ofdeath of
trial, manslaughterFollowing jurya convicted him ofMcKone. the

assault,second-degree appealed to this court.and and he
challenges the constitutional-tothe defendant’sfirst addressWe

11(c).1979)(Supp. and RSA 626:2ity of RSA 630:2
“Manslaughter,” provides that1979),(Supp. entitled630:2RSA

ofmanslaughter he causes the deathguilty whenperson ofis“[a]
isstatutethat this[r]ecklessly.” The defendant claims. . .another

“recklessly” is unclear.vagueness ofbecause the definitionforvoid
clarity betweenfrom a conflictargues arisesthat the lack ofHe
“recklessly” (provided in RSA 626:2statutory ofdefinitionthe

significanceregarding theprovisions in RSA 626:411(c)) theand
intoxication.of

“recklessly”11(c) as follows:definesRSA 626:2

recklessly respect to ele-with a materialperson“A acts
consciouslyis of andof offense when he awarement an

unjustifiabledisregards risk that thea andsubstantial
his conduct.exists will result fromelement ormaterial

is there-person risk but unawarecreates such a... A who
voluntarily engaged in intox-solely by havingreasonof of

respectrecklessly thereto.”with. . . also actsication
added.)(Emphasis

RSA 626:4 states:

not, such, Theas defense. defendant“Intoxication is a
however,may, of intoxication when-introduce evidence

negate theit to an elementever is relevant offenseof
incharged, into considerationand it shall be taken

proveddetermining element has beenwhether such
beyond doubt.”a reasonable

added.) statutes are(Emphasis The defendant contends that these
provisions importancethe latter establish theinconsistent because

evidence, discounts thewhile the former statuteof intoxication
statutoryargues scheme ren-such He that thisvalue of evidence.

uncertain, failing“recklessly” by to set outthe definition ofders
voluntarilyclearly may recklesslyperson whileactwhether a

intoxicated.

give ordinarypersona of intelli­A statute mustcriminal
Tay­gence proscribes. v.the which it Statefair notice of conduct

lor, 489, 493, 775, (1981); Colautti v. Frank­121 N.H. 431 A.2d 777
379,lin, (1979). A criminal statute should alsoU.S. 390439

culpability;ofprovide and ascertainable standards criminalclear
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discourageit arbitrarymust and erratic convictions. v.State
Albers, 132, 133-34, 197,113 (1973);N.H. 303 A.2d 199 Colautti v.
Franklin, 439 U.S. at 390.

vaguenessBecause the defendant’s claim does not involve a
right, challengedfundamental a statutoryfacial attack on the

Taylor, 493,scheme is unwarranted. v.State 121 N.H. at 431 A.2d
Nickerson, 821,777; 823-24, 190,at State v. 120 N.H. 424 A.2d 192-­

Locke, 48,(1980); 423 (1975).93 Rose v. U.S. 50 n.3 We will exam­
statutory onlyine the appliesscheme as it ofto the facts this case.
Taylor, 493-94,121State v. N.H. at 431 A.2d at 777.

We 11(c)find that RSA provided626:2 and RSA 626:4 the
11(c)defendant with fair personnotice. RSA 626:2 states that a

recklessly requisiteacts when he creates the risk isand unaware
“solely byof voluntarilythe risk having engagedreason of in

626:4, person mayintoxication. . . .” Under RSA a introduce evi­
bydence juryof intoxication for consideration the “whenever it

negate charged.is relevant to an ofelement the offense . . .”
(Emphasis added.) language however,11(c),The of RSA 626:2
clearly indicates, jury accordingly,and the court instructed the

negatethat intoxication is not relevant to the element of reckless­
result,ness. As a apparentit should have been to the defendant

jury provisions regardingand to the that the the introduction and
consideration applyof intoxication evidence did not to recklessness.

challenges provisionsThe specificdefendant further the in RSA
11(c) personwhich626:2 state that who creates such a risk but“[a]

solely by having voluntarilyis unaware engagedthereof ofreason
recklesslyin . respectintoxication . . also acts with thereto.” He

argues language vaguethat this processviolates due itbecause is
confusing, provideand and itbecause fails to for ofconsideration
conditions,any intoxication, mightother than which have caused

his lack of awareness.

reject argument. provisionsWe this The above-mentioned
11(c) requirementsof RSA 626:2 establish two distinct for reck­

first, person risk;specified second,lessness: a must create the and
solelythe individual must be of this riskunaware ofbecause

voluntary quoted language plainintoxication. We find the and
unambiguous. Furthermore, anywe are unfamiliar ofwith maxim

process requiring providedue a criminal tostatute for considera­
particular Nonetheless,tion of conditions. even if such a rule were

exist, 11(c) implicitly providesto we find that RSA 626:2 con­for
intoxication, permitssideration of conditions other than because it

finding onlya of recklessness when an ofindividual’s lack aware-
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sum,voluntarysolely Infrom intoxication. we holdness results
challenged statutory afforded fairsections the defendantthat the

actions, jurywarning consequences providedof his and theof the
determining recklessly.hefor whether actedwith a clear standard

regarding allegedclaimsWe now turn to the defendant’s the
errors of the trial court.

passed imme-trial, had outthat hedefendant testifiedAt the
shooting, he could notApril 1 and thatdiately prior theto

Duringsurrounding the incident.circumstancestheremember
defendant, repeatedprosecutionthe theof thecross-examination

ashad identified the defendanttestimony whoof several witnesses
repeating testi-shooting. witnesses’suchparticipant in the Aftera

attorney whether hemony, the defendantprosecuting askedthe
ques-testimony. permittedparticular The thisdisputed courtthe

occasion,objections eachtioning despite of defense counsel. Onthe
facts ofresponded could not remember thethat hethe defendant

the incident.
allowingjudgeargues in thetrial erredThe defendant that the

questioning. claims that thepursue line Heprosecution to this of
matter,subject that it wasquestioning involved irrelevant and

argumentative.cumulative and

scope within the soundThe of cross-examination falls
Ricker, 827, 832,Kennedyof trial v. 119 N.H.discretion the court.

778, Although(1979). ruled on thewe have never409 A.2d 781
case,questioning inpropriety specific at issue thisof the form of

851,Grierson, 36, 39, (1949),v. N.H. 69 A.2d 854but State 96cf.
jurisdictions permitted questioning whichcourts in other have

required to of aa witness state his belief as to the correctness
Morse, 384,testimony. App.prior E.g., People v. Ill. 3dwitness’ 33

391, 307, (1975), cert. nom. v.342 N.E.2d 313 denied sub Morse
Watson,Illinois, 628,(1976);426 953 v. 264 634U.S. State S.E.2d

justifiable(W. 1980). questioningThis of is itVa. form because
accuracyencourages a the of his own testi­witness to reconsider

mony, attackingprovides a credi­and valid means for the witness’
Atkins,bility. 55, (W. 1979),v. 261 64 Va.See State S.E.2d cert.

Virginia, (1980).denied sub Atkins v. 445 U.S. 904 Innom. West
contrast, rejected questioning requiredthe courts which ahave

veracity,directly opposedwitness to comment on the as to the cor­
rectness, testimony. Hill,E.g., Peopleof another witness’ v. 58 Ill.

822, 825-26, 1020,App. (1978);10233d 374 N.E.2d State v.cf.
Grierson, 39,96 at A.2d 854.N.H. 69 at

case, prosecutionIn the instant the in effect asked the
testimonyagreedhe the wit-defendant whether with the of other
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nesses; compelled directlythe notdefendant was to comment on
veracity broughtquestioningthe the Theof other witnesses. the

credibility focus,sharp jurydefendant’s into and the was entitled
consistencyto evaluate his demeanor and the of his answers. See

533, 537,Fogg, 799, (1923).v. 80 N.H. A.State 119 801 We hold
argumentativethat the cross-examination was neither nor cumula-

tive, permittingand that the court did not in formerr this of
questioning.

improperlyThe thatdefendant contends the trial court allowed
by prosecution, closing argument,certain references inthe its to

testimony Sessler,ofthe Mark an earlier witness. He also claims
prosecution,permittedthat the trial court when iterred the in its

closing argument, to state:

“Although remember,specificallycan’t[the defendant]
youhe wants to hebelieve that was not near the

youwrestlers. ... In addition ... he towants believe
gun evening.”that he didn’t have a that

argues disputed inaccuratelyThe defendant that the statements
represented respective testimony,the witnesses’ and con-therefore

improper previouslystituted an discussion of facts not in evidence.

require contemporaneous objec­We that counsel take
exceptions preservetions and to forissues our consideration. State

Fecteau, 1003, 1006, 294,v. 121 N.H. (1981).A.2d437 296 While
in objectedthe record this case reveals that defense counsel to the

prosecution’s summary testimony,of Mark Sessler’s it is unclear as
disposition Nonetheless,objection.to the court’s of this the record

clearly exceptindicates that defense spe­counsel failed to to the
portion argumentclosingcific of the regardingState’s Sessler’s

testimony. result, proprietyAs a ofthe the State’s characterization
testimony properlyof anSessler’s is not issue before us.

contrast, adequately preservedIn defense counsel its
regardingclaim the State’s characterization of the defendant’s tes­

timony, and this issue therefore ourwarrants consideration.
Although prosecution may duringthe not introduce new facts its
closing “mayargument, argue reasonablyit facts that can be

presented. Carroll,theinferred from evidence . . .” State v. 120
458, 460, 8, McNamara,(1980);N.H. 417 A.2d 10 see 2 R. New

Hampshire Practice, 805,Criminal Practice and Procedure §
(1980)at 23 McNamara],cited as testi­The defendant[hereinafter

hydrantthat beyondfied he blacked out near a fire which was the
vicinity that,shootingimmediate of the incident. He stated after

consciousness,regaining shootinghis he notdid know that a had



49

testimony inferencereasonableCertainly, acreatedthisoccurred.
loca-not near thethat he wasjury tothe believe”“wantedthat he

testimony that heSimilarly,shooting. the defendant’stion of the
1, 1980, a reason-night April createdcarry gun ofon theadid not

he did notjury to thatthe believe”“wantedthat heable inference
Thus, courtthat the trialevening. we holdgun on thathave a

regardingclosing thestatementsprosecutor’sproperly theallowed
testimony.defendant’s earlier

itsargues abusedthat the trial courtnextThe defendant
hisjury, withrefusing in accordancein to instruct thediscretion

sufficiently intoxicated or hadwasrequest, if the defendant“that
both, thenofkick or a combinationthe head with abeen struck in

note,of Weincapable conduct recklessness.”be . . ofhe would .
entirety,in that thereviewing theirthe court’s instructionsafter

accurately reck­clearly the elements ofjudge and definedtrial
charge adequately statedoccasions. The court’slessness on several

giveobligationstatutory law, tonoand the court therefore hadthe
495-96,Taylor, 121requested v. N.H. atthe instruction. See State

McNamara, 816, requested779; supra at The431 A.2d at 2 33.§
instruction, moreover, incorrectly under thestated the law because

suffering physical ail­11(c), person from aterms of RSA 626:2 a
possess requisitemight the mentalstillment or from intoxication

deny­did err inWe find that the court notstate for recklessness.
ing requested instruction.the

Having challenges, asdismissed the defendant’s constitutional
respect allegedwell his with to the trial court’sas contentions

concerning insufficiencyerrors, argumentfinal thewe address his
specifically prosecu-thethe The defendant claims thatof evidence.

beyondprove he thetion a reasonable doubt that firedfailed to
Shea, recklessly. arguesgun or he He alsowhich killed that acted

injuryproved thethat the State never that McKone’s resulted from
gun.fired from the defendant’sbullet

examining sufficiency evidence,the ofIn must deter­we
any ofrational trier factmine whether could found the ele­have

beyond Bird,the a v. 122of offense reasonable doubt. Statements
441, 307,(1982); Virginia,444 v. 443N.H. 440 A.2d Jackson U.S.
Throughout inquiry, the(1979). this we will view evidence318-19

Bird,light prosecution.”to the State v. 122“in the most favorable
440 at 445.N.H. at A.2d

theytrial,At several witnesses stated that saw the defend­
ant, resembling him, wrestlingor with McKone andan individual

gunNumerous witnesses testified that the defendant held aShea.
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immediately shooting. Furthermore,in his hand theafter crimi-a
nologist gun weaponidentified the defendant’s inas the used the
killing, testimonyand additional revealed that toldthe defendant a

shooting Certainlyfriend “Iafter the that think I shot someone.”
evidence, anybased on this ofrational trier fact would have found

beyond guna doubtreasonable that the fired thedefendant which
killed Shea.

only duringevidence thatThe indicated one shot was fired
defendant, Shea, McKone,the thescuffle between and and that the

throughprojectile passed body lay topShea’s heas on of McKone.
immediately hearingMcKone testified that he was wounded after

type pants,a “firecracker sound.” His which were asentered an
exhibit, Furthermore,a inhad hole the knee. the evidence

police subsequently projectilethe adjacentrevealed that afound to
body. evidence,Shea’s We hold that this in addition to the evidence

above, any beyondmentioned entitled rational trier of tofact find
injury bullet,a reasonable doubt that McKone’s resulted from a

gun, throughfired from passed bodythe defendant’s which Shea’s
and struck McKone in the knee.

Finally, we hold that regardingsufficient evidence existed
noted, testimonythe defendant’s recklessness. As the revealed that

largethe defendant consumed a priorofamount beer to the inci­
dent, gunand that he a fightingheld loaded while with two other

juryindividuals. This evidence entitled the to find either that the
consciously disregardeddefendant ofwas aware and the extreme

conduct, Jones, 652, 654,risk of his see State v. N.H.120 421 A.2d
1004, (1980), solely1005 or that he was unaware of the risk

voluntarybecause of regard­Inintoxication. view of the evidence
ing firing gun,the defendant’s of concerningthe theand evidence

state,his mental a of beyondrational trier fact could have found a
recklessly.reasonable doubt that the defendant acted

overruled;Exceptions affirmed.

Batchelder, J., sit;did not the concurred.others


