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that the sen-reasons, in claimno merit the defendant’sing we find
tencing improper.was

Affirmed.

Batchelder, J., participate; the others concurred.notdid
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Smith, attorney generalGregory (Michael Pignatelli,H. A. attor-
ney, orally),on the brief and for the State.

Portsmouth, orally,Jeffco, bySteven T. of brief and for the
defendant.

Batchelder, jury trial, J.,J. After a Mullavey, presiding, the
defendant, Janvrin,Frank guiltywas felonyfound of Aclass
arson, chargedRSA 634:1. The indictment that the defendant:

knowingly“. . unlawfully. did start a fire which dam-
aged property Janvrin,the of Alfred C. located at South

occupiedMain Street an structure which Frank Janvrin
occupied.”knew to be

argumentsThe appealdefendant’s on can be reduced to two
First,issues: that the trial court refusing grantinerred to a

verdict,motion afor directed and alater motion to set aside the
verdict, based on anythe State’s prooffailure offerto that the
burning by showingwas unlawful by anyonea oflack consent hav-
ing second,an property;interest in the and that the court erred in
failing that,juryto instruct the in order to find the defendant
guilty, it burningmust find that the was done without consent. We
affirm the trial court.

31, 1979,On March mobile Janvrin,the home of Alfred C. the
nephew defendant,theof located on South Main inStreet Sea-
brook, Hampshire,New burst into approximatelyflames between

p.m. p.m.5:00 and 6:00 nephewThe defendant had visited his at
day.the Accordingmobile home earlier that testimonyto the in

case, nephewthe the goleft his tripmobile home to on a to the
partnorthern of the TheState. last toone leave the mobile home
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mother, Janvrin,Dorothy who leftP.prior the fire was Alfred’sto
everythingdeparture.shortly that wasson’s She testifiedafter her

any wiresproper not see a clock or orShe said she didin order.
Fogg,floor, gas Margaretclips nor see a can. aon the did she

that, afternoon,neighbor, in she hadlate thenext-door testified
window,and, lookingupon out aheard of the house”“a rumble

roadwayran the toafire next door” and acrosssaw the “trailer
standing.Brown, neighbor, was From theirwhere anotherCleave

trailer,vantage fifty the defendantpoint feet the each sawof from
trailer, away hurriedly.get his truck and driverun out the intoof

time,Davis, investigator testifiedfire for the State at theJohn a
wires, theclips, and found on the floor of mobilethat clockthe

plan device in order tohome a “set or or a mechanicalconstituted
having to beinitiate a fire without someone there.”

through expert testimonyother evidence introducedThere was
throughoutsplashedliquid thepresencethe of flammableof

gasoline.home, expertof ofthe odor which reminded themobile
gaveinvestigator opinion that fire wasThe an the causedfire

gasliquid ignited by pilot thethis the inwhen fumes from were
Edmunds, employed the“criminalist” at Statestove. Warren a

laboratory, specimenspolice removed from thetestified that
debris,home, including presencethe ofmobile charred contained

organic compound gasoline”with thatconsistent and the“a volatile
jacketspace securing a sweat taken from theair in a container

hospital night aof the fire “verified tracedefendant at the on the
organic pattern. . . theamount of volatile matter indicative of that

gasoline.”a chemist achieves with

record, court, viewingthis the the evidence and allOn trial
reasonably favorablymost to theinferences drawn therefrom

State, whenwas well within the bounds of sound discretion it
denied motion for a and the motion to setthe directed verdict aside

Martin, 1034,1032,v. 121 N.H. 437the verdict. State A.2dSee
313,308, Gilbert, 305, 323,(1981); v. 121 N.H. 429 A.2d309 State
finding, beyond(1981).329 The evidence in the case warrants a a

doubt, figura­literallythe both andreasonable that defendant was
tively petard.”with his own“hoist

proveargues the toThe defendant that State failed that
to showthe action was unlawful because it failed thedefendant’s

disagree. forlack We We hold that theof the owner’s consent.
“unlawfully”purpose interpreting statute wordof the arson the

burning Althoughsimply not it isthat the was lawful. dif­means
many burningimagineficult where the of the occu-to instances
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pied property lawful,of burninganother would be the consensual
usually prosecutablepropertyof such is anot action. But see RSA

However,(Supp. 1979).634:1 interpretedIII this court has the
consent,require defense,arson tostatute that as a must be

by appropriateasserted and claimed the defendant after notice
pursuant Superior Champagne,to Court 101.Rule See State v. 119

118, 122, 287, (1979).N.H. 399 A.2d 289 is notConsent an element
presumed,that is nor havedoes it to be shown not to have been

given.

prosecution obligation prove“The is under no to as an
ofelement its caseaffirmative that the fire was set with-

Consent,out the consent of the owner. if available as a
defense, bymust be theshown accused.”

Curtis, 94,A. A Treatise on the Law of (1936).Arson at 113§
Therefore, properlythe trial court denied the defendant’s motions.

Similarly, the trial court did not iterr when refused to
give requestedthe defendant’s instruction anthat essential ele­

crime,ment of prove,the which hadthe State to was the lack of
above,consent of the owner. As we stated consent is an affirmative

by case,defense mustand be asserted the Indefendant. this the
Rather,defendant raisednever the issue. his defense was that he

had not set the fire. The defendant does not thehave tactical lux­
ury it,saying did,of that he “didn’t but ifdo he he had the owner’s

122,Champagne,consent.” See State v. 118 N.H. at 399 A.2d at
judge, upon case,289. The trial facts ofthe this was therefore not

required jury permissionto instruct the lackthat of or consent was
proof upon burden,an element of which the State had the nor was
necessaryit an support uponelement ato conviction indictment.

jury specificThe trial need languagecourt not the ininstruct the
request. Gorham, 162,of 165,the defendant’s State v. N.H.See 120

1017, Theodore,412 (1980); 548, 553,A.2d 1019 v. 118 N.H.State
122, (1978).392 adequatelyA.2d 125 law wasThe defined in the

charge juryfor the within the four corners of the offacts this case.
1065,Langdon, 1068, 299,See State v. 121 N.H. 438 A.2d 301

(1981).

Affirmed.

All concurred.


