
88

nature cause ofand the accusation with sufficient definiteness to
prepare 489, 495,allow him for Taylor,to trial. State v. 121 N.H.

775, (1981); Merski, 901, 914,431 A.2d 778 v.State 121 N.H. 437
710, (1981); Greenwood, 625, 626,A.2d v.718 State N.H.113 312
695, (1973).A.2d It place696 informed him of the date and theof

chargedtheoffense and fact that he was attemptingwith “to
Jody knowingWelchinduce to absent herself from the trial she

Attemptinghad been . . induce thesummoned. to witness to
gravamen charged,is ofabsent herself the the offense see RSA

testimony concerning1(d), and the641:5 witness’ the defendant’s
words, words, varythough preciseit did not include his did not

allegedmaterially from the words in the v.indictment. See State
Greenwood, 626, Compliance113 N.H. at 312 A.2d at with697.
ancient, required. processrules istechnical not The criminal notis

game. alleged every offense,a indictment of seeThe element the
Merski, 914, 718;121 Taylor,v. N.H. at 437 atState A.2d State v.

495, 778, proof supported121 431N.H. at A.2d at and the the
necessary findings. necessary.No more is

Affirmed.

Batchelder, J., participate.did not
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appellate byDuggan, defender, Concord,James E. of brief and
orally, plaintiff.for the

attorney generalSmith,Gregory (Brian Tucker,H. T. assistant
attorney general, orally),on the brief and for the State.

appeal petitionBrock, This is denialJ. an from the of a for
corpus. sought allegingplaintiff thewrit of habeas The writ that:

second-degree involuntary;(1) plea guilty (2)his murderof to was
guilty; (3)incompetent plead [nowwas to underhe RSA 169:21-b

invalid;169-B:26],in his to be tried as an wasRSA election adult
sentencing improper(4) procedure in case was due tohisand the

investigation origi-reportpresentence he waswhenthe lack of a
hearing, J.)nally Superior (Dalianis,After a the Courtsentenced.

preparedpresentence reportwrit, that a bebut ordereddenied the
hearing stayedsentencing The wasbe held. orderand that a new

pending appeal.
plaintiffappealparties Thefrom the court’s decree.Both
findingportionsappeals thethe which relate tothose of decision

voluntary,guilty, pleacompetent plead that his washe tothat was
that, [now 169-B:26],his waiverRSA in RSAand under 169:21-b

byhearing adult,anwhich would be certified for trial asa heof
juvenile, appealsvalid. the court’sa was The Stateinstead of as
plaintiff the trialbe We affirmthe must resentenced.order that

corpus, it inthe habeas but hold that erredof writ ofcourt’sdenial
be resentenced.that the defendant mustits determination

169:21-a)juvenile petition (RSA1976,3, was filedaOn October
allegingyearsagainst plaintiff, old, thatwas then fifteenthe who

police officer, been a fel-an which havea act wouldhe had killed
murder)ony(first-degree adult.if he had been an

(O’Neil,27, 1976, District Courtin the ManchesterOctoberOn
byrepresentedplaintiff, counsel,J.) certificationwaived athe

169-B:26]).hearing (RSA wasThe waiver[now in RSA169:21-b
plaintiffagreement wouldthat thein with anconnectionmade

charge, pleadfirst-degree andmurderon awaive indictment
second-degreechargingcomplaintguilty murder. Inhim withto a

agreedaddition, it a sentence ofthat would recommendthe State
understandingimprisonment, II, the thatwithRSA 630:1-blife

eighteen years in the normalwould be effect and“the minimum
eligibility apply.”parole ... would

plaintiff4, 1976, the tothe district court certifiedNovemberOn
consideringsuperior adult, aan aftercourt for treatment asthe

report,probation-investigationcomprehensive hadwhich been
by plaintiff State, other relevantthe and the andbothreviewed

it.information before
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9, 1976, plaintiff appeared Superiorthe inOn November the
by{King, J.) grandCourt with counsel and waived theindictment

date,jury. complaint chargingthe same the StateOn filed a him
murder,second-degree I, hearingwith RSA 630:1-b and a was

plaintiff appearedwhich the his toheld at and indicated intention
plea guilty plea-bargain arrange-ofenter his in accordance with his

court, beinguponthe State. trialment with The advised of what
any pleathe State’s sentence recommendation and beforewould be

entered, only plaintiffnotwas advised the that it would not be
by recommendation,bound the State’s sentence but also informed

accepted.him the would Athat recommendation not be recess was
and, periodafter ataken of deliberation consultation with hisand

parents, plaintiffcounsel and the nevertheless decided that he
plead guilty second-degree charge.would to the murder The

importantrecord indicates that an in hisfactor decision to do so
possibility parole”avoid ofwas to the a “life without sentence

might plea-bargain arrangementwhich result if his with the State
collapse entiretyinshould its and he later be ofshould convicted

first-degree (thosemurder. RSASee 630:l-a III convicted of first-
degree eligible parole,murder are not for while those convicted of
second-degree Farrow,are). 303,296,murder State v. 118 N.H.Cf.

808, (1978).812386 A.2d
questionsThe trial court then plain-addressed numerous to the

plea, plaintifftiff about his was freely,satisfied that the entered it
voluntarily intelligently, Duringand acceptedand it. the sentenc-
ing hearing, probation-investigationthe court the reportread and

othernumerous documents transferred from districtthe court and
gave parties opportunity questionall an to be theheard on of what

imposed. hearingsentence should be After the State’s and the
plaintiff’s recommendations,counsel’s givingsentence and the
plaintiff opportunityhimself speak behalf,an to in his own the

imposed “fifty yearstrial court a ofsentence to life.”
Thereafter, plaintiffthe obtained new andcounsel moved to

adult, indictment,withdraw his as ancertification his ofwaiver
guilty.plea hearing 1977,and of After a in March that motion was

{King, J.). appeal court,denied An was taken to this and we
ruling court,the holding fullyaffirmed of trialthe that the record

supported finding pleaa guiltythat his of and waiver of a certifi-
voluntary knowingcation were and and thethat certification was

made on evidence which furnished a basis forsufficient the order.
3,Roy, 2, 1198,118 (1978).State v. N.H. 381 A.2d 1199 Present

case, and, 1980,counsel later became ininvolved the in November
corpus proceedings begun plaintiff.habeas were on behalf of the
Superior {Dalianis, J.)The Court pre-theconsidered evidence
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allegation he wasthatsupport of hisby plaintiff inthesented
theguilty. that becauseplead concludedincompetent to She

was,plaintiffthepresented thatweight indicatedof the evidence
lawyerconsulting hiswithguilty plea, capable ofof hisat the time

him,againstproceedingsthemanner and understoodin a rational
by preponder-proving aofhis burdenplaintiff had not metthe

guilty.pleadincompetent tothat he wasof the evidenceance

proceedingcorpustranscript of the habeasof theReview
instandardemployed the correctthe trial courtthatindicates

guilty.plead Thecompetent toplaintiff wasassessing whether the
guiltyplead is the same asassessing competency toforstandard

v.trial. Allardassessing competency to stand Seethat for
1, denied,3, (1978). That test858Helgemoe, F.2d cert. 439 U.S.572

abilitypresent to consulthas sufficientis: “whether [the defendant]
degree under­lawyer of rationalwith a reasonablewith his

as factual under­standing a rational as wellwhether he has—and
States,Duskyagainst him.” v.standing proceedings Unitedof the
3;402, Helgemoe, F.2d at see(1960); v. 572402 Allard362 U.S.

1105,Zelker, (2d Cir.),455 F.2d 1108ex rel. Roth v.United States
denied, corpus(1972). plaintiff in a habeasA408 927cert. U.S.

by the evidence that heprove preponderance ofproceeding amust
guilty plea.competency at the time of histhis test ofdid not meet

Estelle, 750, (5th 1978); see ABA752 Cir.Zapata v. 585 F.2d
Remedies,Justice, std.of Criminal Post-convictionStandards

1980).22-4.6(d) (Approved Draft 2d Ed.
findingargues in that heplaintiff the trial court erredThe that
incompetentproving tothat he washad not met his burden of

findingguilty. plaintiff that the court’s wasplead The claims
against presented by plain-clearly weight thethe of the evidence

concerning age psychological disabilities.tiff his and

credibilityweight testimony dependsgiven on theThe to be
witnesses, credibility witnesses is for the trialofof the and the

552, 554, 419 A.2dHardy, 120 N.H.to determine. v.court State
expert398, an(1980). plaintiff presented two witnesses:400 The

alleged psychologicalconcerning disabilities athiswho testified
attorney representedplea, who had thehis and anthe time of

plea and had concluded thatfor the first time theplaintiff after
pro­of criminalplaintiff did not understand the nature thethe

againstceedings him.

decision,court, however, reachingtrial in its electedThe
attorneystestimony repre­rely three who had eitherthe ofto on

spoken plaintiffwith the before or at the time he enteredorented
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guilty Theyplea. plaintiff “appreciatedhis testified that the the
grave againstcharge severity ofnature of the him and the the con-
sequences uponhe faces his and thatconviction he was able to

attorney comprehend necessaryassist his in tohis defense and the
degreeofelements the crimes of first and second murder.”

any part testimonyThe court could have disbelieved of the even
Rullo,if no evidence was introduced to rebut it. v.State 120 N.H.

149, 152, 1009, Vitek,(1980);412 A.2d 1012 v.St. Pierre 114 N.H.
766, 770, 117, (1974). testimony330 A.2d 119 The fact that some

expertwas that of compelan did not a different conclusion. State
Rullo, 152, 1012; Hesse,v. 120 412N.H. at atA.2d State v. 117

329, 332, 345, Vitek,(1977);N.H. 373 A.2d 347 PierreSt. v. 114
770, Hudson,N.H. at 330 A.2d at 119. v. 119See also State N.H.

963, 966-67, 1349, (1979).409 A.2d 1351 Because we cannot find
personthat no reasonable could thehave come to same conclusion

weight given conflicting testimonyas to the to be to the in this
case, Hardy, 554,we defer to the court. v.trial State 120 atN.H.

400; House,Clearing419 A.2d at see Khoury,93 v. 120Inc. N.H.
346, 350, 671, (1980).415 A.2d 679

plaintiff arguesThe next that the trial court erred when it
requesthis reopen corpus proceedingdenied to pre-the habeas to

sent competencyrebuttal evidence the of pleadon issue his to
guilty. rested, plaintiffAfter both sides the reopenhad tomoved

present prisonthe case to purportedlyrecords which would estab-
attorneyslish of representedthe number times oftwo the who had

him at different times prison.had visited him at the State The
presentingreason offered for this sup-additional evidence was to

port plaintiffs attorneythe contention that the who had testified
corpus hearingon his behalf at the habeas opportunitieshad more

to attorneysconverse with and observe him than one of the who
bywas called the as attorneyState a witness. The who first

represented plaintiff guiltythe pleabefore the had concluded that
competent,his client was attorneywhile representedthe who him

guiltyafter the plea oppositecame to the conclusion.

admissibilityThe inof evidence rebuttal is committed to
judge, rulingthe sound ofdiscretion the trial and court’sthe will

not be disturbed unless there has been a clear abuse of that discre­
949,948, 262,Taylor Gagne,tion. v. 121 (1981);N.H. 437 A.2d 263

573,Chrzanowsky, (3d 1974);United States v. 502 F.2d 576 Cir. see
603,Donovan, 607, 1102, (1980).State v. 120 N.H. 419 A.2d 1105

Clearly, no ofthere was abuse in casediscretion this because the
testimony by plaintiff compe-offered the was not to hisrelevant
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States, 362Dusky v.pled guilty. Unitedtency he Seethe timeat
at 402.U.S.

competent toif he wasthat evenplaintiff next contendsThe
voluntarily intelligently the con-guilty, waivenot andplead he did

argu-plea.by entering a Thisrights suchone forfeitsstitutional
1198,2, 3,Roy, N.H. 381 A.2din v. 118addressed Statement was

supported trialtherecord(1978), that thewhere we held1199
voluntaryguilty plea was andfinding that the defendant’scourt’s

Further, Superior Courttheintelligent. be noted thatit is to
thishearingJ.) corpus also consideredthe(.Dalianis, at habeas

judge con-properlythe trialthat becauseand concludedissue
establishing thaton the recordcolloquy plaintiffwith theducted a

knowing, Boykin v.voluntaryplea guilty andplaintiff’s of wasthe
plaintiff had notAlabama, the(1969), and because395 U.S. 238

showinghearing hiscorpusnew at the habeasintroduced evidence
hisconcepts withassociatedincapacity abstractto understand

by preponderance of the evidenceproveto aplea, had failedhe
involuntary.unknowingguilty pleahis andthat was

asserts, lightplaintiff in of the evidence thatthat theThe
analy­corpus hearing,trial at itsbefore the court the habeaswas

incomplete as a of law.of the issue of voluntariness was mattersis
rights onlyargues comprehension onethat actual of one’s isHe

aspect the court to considervoluntariness and that trial failedof
factors, condition,age, the circum­such as his mentaladditional

the events the time ofof his incarceration and rush of atstances
plea truly voluntary.plea, establishingin whether his wasthe

assuming hisplaintiff’s capacitythat to understandEven the
factors,may by guilty plearights beenhave affected these his

automatically agebe rendered invalid. There is no fixedwould not
ability guilty.pleadon one’s v.limitation to See Commonwealth

Alston, 741, 1977)(Pa. Super. (appellantA.2d fif-373 744 n.4 Ct.
91,years old); Moore, 86, 88,v. 440 Pa. 270teen Commonwealth

200, 201, defendant).(1970) (thirteen-year-old203 Further-A.2d
more, physicalin and mentaldeficiencies a criminal defendant’s

findingnecessarily compel pleamake-up not that his wasdo a
770,Vitek,involuntary unintelligent.and 114 atPierre v. N.H.St.

Moreover, inability119.A.2d at even a criminal defendant’s to330
part charged, despiteof with which he isunderstand the offense

him, not,attorney explainof his with-best efforts to it to doesthe
more, guilty plea.inresult an v. Hel-out unconstitutional Allard

atgemoe, F.2d 6.572

guiltysettest forth in Allard determine whether aThe to
help aplea is takes into account the tovalid information available
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degreedecision, incapacitydefendant make his the of confusion or
by the defendant the effect thedemonstrated and defendant’s lack

guilty.comprehension pleadof had on his decision to Id. at 3. This
analysis“totality-of-the-circumstances”with thetest is consistent

dealingapply bywhich a trial court must with confessionswhen a
707,juvenile. C., (1979).v.See Fare Michael 442 U.S. 725 See also

132,Laroche, 127, 631, (1977);117v. N.H. A.2dState 634 St.370
Vitek, 769-70,114 N.H. atPierre v. 330 A.2d at 119-20.

corpus proceeding, proofIn a habeas the burden of is on
by convincingplaintiff provethe to clear and thatevidence his

plea intelligently voluntarilywas not entered or and that withdraw­
plea injustice.al of the must be allowed to correct a manifest State

Besso, 335, 344, 895,v. 2d (1976);72 Wis. 240 N.W.2d ABA899
Justice, Withdrawal,Standards for Criminal Plea std. 14-­

lb(ii) (Approved 1980); Laroche,2. Draft 2d seeEd. State v. 117
127, 131, 631, (1977).N.H. 370 A.2d 634

properlyWe are satisfied that trialthe court took into
Helgemoe, 3,account the set forth infactors v.Allard 572 F.2d at

special age maturityas well as particu­the concerns of and of this
juvenile, C., Althoughlar Fare v. Michael 442 U.S. at 725. the trial

erroneously employed preponderancecourt a of the evidence
determiningin plaintiffstandard that the had not hismet burden

issue,proofof prejudiceon this this error did not the defendant
placedbecause it a lesser him ifburden on than the correct stand­

Koski, 115,ard 112,had been used. See State v. 120 411N.H. A.2d
1122, (1980).1124 Because sup­the trial court’s decision was well
ported record,in the we affirm theits determination that defend­

plea guilty voluntary knowing.ant’s of was Torres,and v.See State
831,828, 527,121 (1981).N.H. 435 A.2d 528-29

plaintiff arguesThe that his election to be antried as adult
sentencing process se,renders the entire perin his case invalid

juvenilebecause a of less than seventeen cannot waive certification
pursuant (now(1975)to RSA 169:21-b in 169-B:26),RSA and

proceduresfurther that the the district court followed for his certi-
fication as an adult did not conform to the ofstandards Kent v.

States, 541, (1966);United 383 U.S. Smagula,557 see State v. 117
663, 667-68, 608, (1977).N.H. 377 A.2d 610-11

corpus hearing,At the habeas Superiorthe Court
(.Dalianis, J.) ruled that because the record showed that the dis­

judgetrict court consideringmade his severitydecision after the
allegedof the probation-investigation report,offense and the the

waiver hearing by plaintiffof a certification the had no effect on
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substantiallycourt’s decision and that the district courtthe district
States,proposedproceduresthe in v.followed Kent United 383

atU.S. 557.
court, conclude,superior we after aAs did the review of the

record, based,order ofthat the district court’s certification was
adult,plaintiff’snot on the act of the election to be certified as an

probation-investigation reportthe facts embodied in the andbut on
charged.on the seriousness of the offense

(now (Supp. 1979)) provides:(1975) RSA 169-B:26RSA 169:l-b

court,juvenile anyby In“Election Child. a at time
allegationshearing petitiona on the of a filedbefore

169:3, chargedpursuant to RSA a child who is with an
delinquencyact of committed after his seventeenth

birthday may by motion elect to be tried as an adult and
anyhis dealt with in the same mannerto have case as

prosecution.”other criminal

Although agree plaintiffthewe with that his election to be tried as
adult, alone,standingan could not be the basis for the district

certify adult,court’s decision to him as an we do not construe RSA
(now 169-B:26) juvenile(1975) in a a169:21-b RSA as bar to under

age waiving hearing. Rather,the of seventeen a certification we in-
terpret onlyprovideit more,to that for those who are seventeen or

adult,and who elect to be tried as an the court need make no
independent findings justifying maturitycertification. The relative
of those who are seventeen or older applicationmakes the of the

parens unnecessary.patriae those, however,doctrine of For who
seventeen,are findingsless than certification must still be made.
previously 3,As this court Roy,noted in State v. 118 N.H. at 381

1199,A.2d at certification was made on evidence which fur-“[t]he
nished a sufficient basis for the order.”

States, 557,Kent v. United procedural383 U.S. at sets forth
guidelines to statutory requirementsensure that the of “full inves­
tigation,” 553,see juvenileid. at are met before a is certified as an

Jones,adult. 519,See Breed v. 421 (1975)U.S. 537 (although a
hearing required,is quantumthe nature or of necessaryevidence

support juvenileto transfer of a to adult court are matters for the
States). safeguardsThe (1)include hearing,a (2)certification

anyaccess to record the court decision,in (3)considers its and a
statement of the reasons or considerations for the court’s decision.

States,Kent v. United 383 U.S. at 557.
proceduralThe safeguards in Kent were plaintiffmet: the

counsel;competenthad givenhe was opportunitythe to have a
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attorney givenhearing process;on the certification and his was
concerning beforeto the records him which were the court.access

Furthermore, the all information neededcourt reviewed relevant
independent plain-an conscientious decision on theto make and

and reasons fortiffs certification as an adult stated the its order.
“investigationproperlythe court undertook the and con-Because

byrequired (1975), and theRSA 169:21-b court com-sideration”
Kent,plied requirements plaintiffsof iswith the the certification

States, 557; Smagula,v. 383 see v.valid. Kent United U.S. at State
667, Smagula(althoughat 337 at 610-11 does not117 N.H. A.2d

retroactively case, 669,apply 612).to this id. at A.2d at377
Finally, argumentwe State’s that the trialconsider the court

ruling plaintifferred in that the must be resentenced because the
substantiallyprovisions compliedof RSA not In651:4 were with.

reaching decision, justice correctlyher the trial observed that
determiningcentral issue involved in whether there was“[t]he

compliance’ probation-this‘substantial in case is whether the
investigation report sufficiently presentencecomparablewas to a
report requirementsto meet the of RSA 651:4.”

(Supp. 1979) provides personpartRSA 651:4 I in that con-“[n]o
felonyof a reportvicted shall be sentenced before a written of a

presentence investigation presented byhas been to and considered
court, bythe unless waived defendant and the state.”

In process, probationconnection with the certification the
department comprehensive background investigationundertook a

plaintiff, report byof the and its written was considered the dis-
27,hearingtrict at reportcourt the held on October 1976. The

included, alia, history,inter plaintiffs reportthe social a on his
prior enforcement, reportcontacts with law ofa his behavior and

school,accomplishments concerningin information his level of
maturity, descriptionand a detailed of the circumstances of the
offense.

Testimony Attorneyin the record before thatus indicates
Holland, Roy,then probationcounsel for Cleo himself reviewed the
report, probation officer,reviewed it with the reviewed it with his

and, byclient as he “wentstates: over it with him line line to
any additions, corrections,determine whether he had alterations or

changes anyordeletions kind . .of . Cleo . . .whatsoever. had no
changes report.” sentencing hearingat all in the At the held in the
superior later, 9, 1976,court less than two weeks on November
upon plaintiffs attorney, report incorporatedmotion of the the was

proceedings judge sentencinginto the and the read theit. Because
judge up-to-datehad before probationhim and read a detailed and
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(Supp. 1979) substantiallyreport, I waswe hold that RSA 651:4
36, 39, 63,Schulte,complied v. 119 N.H. 398 A.2dwith. StateCf.

145, 148-49,Bourgeois Bedford,(1977); v. Town 120 N.H.65 cf. of
1021, 1023 (1980).412 A.2d

Further, objectioncontemporaneousthis State’s rule
objections exceptions appropriaterequires and be taken at thethat

529, 531, 1100,Perrin, 404 A.2d 1102v. 119 N.H.time. Martineau
any irregularitiesobject perceived in(1979). to theThe time to

sentencing hearing.sentencing procedure this is awas at the That
petition corpusproceeding upon for writ of habeas does nota

532, 1102;atapplicabilitythe of the rule. Id. at 404 A.2daffect
72, (1977).Wainwright Sykes, 433 U.S. 88-89v.

objectonly plaintiffnot did the fail to to theWe note that
anytime,sentencing procedure also failed to raiseat the but he

subsequentobjections sentencing proceduresthe when he hadto
(when pleaopportunities he moved to withdraw his ofto do so

hearing appealedguilty certification and when heand waiver of
motions).thosethe trial court’s denial of

yearsplaintiff has remained silent for four beforeWhere the
justify-raising objection, are no circumstanceshis and where there

delay excusing object duringing his failure to the course ofhis or
sentencing hearing, permittedhe should not be to raise histhe

States, 617,objection F.2d 619now. Torrez v. United 564See Diaz
reasons,foregoing order(1st 1977). the the trial court’sCir. For

vacated, petitionplaintiff and the isthat the be resentenced is
dismissed.

Dismissed.

Batchelder, J., sit;King, C.J., not the othersand did
concurred.


