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Pignatelli,(Michael A.Smith, attorney generalGregory PL.
by thebrief), for State.briefattorney general, on theassistant
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Concord,Duggan, appellate defender, byE. ofJames brief for
the defendant.

second-degreePer curiam. The inissues we decide this assault
case, (Supp. 1979), bodily injuryRSA 631:2 in which serious is
alleged, erroneouslyare whether the trial court allowed a doctor to
testify injury, by using hypotheticalon the seriousness of the a
question containing a fact that the defendant asserts was not in
evidence, supportedand whether the evidence as a whole the con-

upholdviction. We the conviction.
7, 1979,September upstairsOn the defendant moved into an

P.M.,apartment began drinkingin Nashua. At about 6 he rum
others,socializing including peopleand with from the downstairs

apartment. Riley, victim, among group.One Russell the was this
P.M., Riley, defendant,At about 9:30 the and two others went
continuing they returned,for a ride while to drink rum. After

Riley got argumentand the defendant into an inwhile still the car
Riley spilledwhen rum on the defendant. The defendant eventu-

left,ally Riley him, chasing porch.but ran after him onto his The
opened upstairsdefendant the apartment.door and ran to his

Riley, drunk, stayedwho porch shoutingadmitted he was on the
yellingobscenities and for the defendant to come outside and

“fight while,like a man.” After a little the defendant came down-
grabbedstairs. He stated he came down and a stick because he

thought Rileyheard a comingloud noise and upand others were
door,opened Rileyafter him. He claims punchedthat when he the

eyewitnesseshim in the head. Two who observed the event did not
testify they However, undisputedthat saw that blow. it is that the

Riley stick,defendant struck on the head with a and there is also
evidence of several such blows.

Mason,Riley hospital bywas taken to a Nashua and treated Dr.
longwho observed a head laceration over two inches and a skull

greater length. Beingfracture of unable to tell whether a blood
brain,clot had formed between the skull and the the doctor sent

Riley Lowell, Massachusetts, hospitalto a for a C.A.T. scan.
State,As a witness for the the testified todoctor the above facts

concerning Riley’s injuries hypotheticaland was then asked a
question Riley “operatedin which he was asked to assume that was

by neurosurgeon”on a and was then asked what heconclusion
draw, “knowing Riley’s condition,would those facts about Mr. as to

impairmentwhether or not there was severean to his health?”

objected ground questionThe thedefendant on that the
i.e., Riley “operatedthatassumed a fact not in was on”evidence —
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argueshospital. The defendant that because the neu-in the Lowell
allegedperformed testify,rosurgeon operation did not thewho the

nothing hearsay.operation butthe could be based on Wefact of
hearsayregardingconsider raised the use ofneed not the issues

opinion weevidence as a basis for a doctor’s because are satisfied
jurythere was from which the could have found thatthat evidence

Rileyoperation performed. himself hethe had been testified that
hospital opera-rushed Lowell that hehad been to the and “had an

they objection,tion where a blood clot . . . .” On the Trialtook
J.) jury disregard(Cann, the withCourt instructed the to answer

operation testimonyto the The that hereference “what did.”
however,operation,an allowed to and fur-underwent was stand

hypothetical question.nished a basis for the fact assumed in the
finding Rileyquestion supportedtoThe answer the a that suffered

bodily injury” (RSA 1979)(Supp.631:2 and“serious RSA 625:11
assumingVI), opinion necessary proveeven that a doctor’s is to

element, pointthis a we need not discuss.
argues sup-The defendant thethat evidence was insufficient to

port 627:7,the onconviction. He relies RSA which states that one
possession premises justified using non-deadly“in of ... in... is

upon reasonablyforce another when and to extent thatthe he
necessary preventbelieves it to or theterminate commission of a

trespass may deadly onlycriminal . . . but he use force in. . .
person prescribeddefense of a as in RSA 627:4 or when he reason-

ably necessary prevent bybelieves it attempt trespasserto an the
to commit arson.”

defense, wasBecause the defendant raised this the State
Consideringrequired disprove 1(a).626:7 all the evi­to it. RSA

lightin the mostand all reasonable inferences therefromdence
1034,1032,State, Martin, 121 N.H.to the State v. 437favorable

305,308, 313,Gilbert,(1981); 429 A.2d309 v. 121 N.H.A.2d State
323, beyond(1981), jury asatisfied could find329 we are that a

reasonably thedoubt defendant did not believereasonable that the
“necessary prevent of ato . . . the commissionforce he used was

trespass....” RSA 627:7.criminal

thewalk downsaw defendanthe thewitness testifiedOne
a stick.the head withRiley three times inhit two orstairs and

stomach,Riley inhit thethe defendanttestified he sawAnother
fall, twice on the headonce orcausing then strike himhim to and

Riley thestruck out atwitness testified thatwith a stick. Neither
supported awholeas aopinion,In the evidenceourdefendant.
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finding that the blows were not struck in self-defense. See State v.
Heger, 1021, 1021, 1106,117 (1977).N.H. 380 A.2d 1106

Affirmed.
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Smith,Gregory attorney general Platt,(Loretta attorney,H. S. on
brief), bythe brief for the State.

brief,Brady, by proDennis se.

OpinionMemorandum

Brady guilty parkingDennis was found of a violation in New-
Superiormarket District (Contas, J.) acceptedCourt. The Court a

appeal,de novo but denied the defendant’s motion to waive the $8
entryappeal appeal challenges constitutionalityfee. This the of the

appellate filing fee.
A violation is not a criminal 11(b).offense. RSA 625:9 We see no

reason holding Basinow,to alter our 176,in 178,State v. 117 N.H.
458,371 A.2d (1977), upholding460 such a fee.

Affirmed.


