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Maxwell,506,Cochran, (1962). v.also State516 Seeley 369 U.S.v.
365, 766, (1975). in363, As this court stated341 A.2d 767115 N.H.

513, signedWard, 877, a waiverA.2d at118 at 395v. N.H.State
counsel,righthis to and thethe defendant waivedindicates that

togeneral is insufficient sustainof the waiverdenialdefendant’s
invalid.prove the waiver was Id. atburden to thatdefendant’sthe

877-78, at 513.395 A.2d

Having pro­the defendantthe thatreviewed evidence
validityproof the hisprima facie of ofto therebut State’sduced

convictions, say trial court erred incannot that theprior we
credibilityadmitting weight ofprior The and theconvictions.the

court, Hardy,the v.is an issue for trial Stateevidencedefendant’s
554, 398,552, (1980), no400 and we find abuse419 A.2d120 N.H.

40,Scarlett, 37, 25,121 N.H. 426 A.2d 27v.of discretion. See State
(1981).

Affirmed.

All concurred.
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McCool,Gary Rumney,of by orally,brief plaintiffs,and for the
pro se.

Hall, Morse, Gallagher Anderson,& of (ThomasConcord W.
Morse on the brief orally),and for the defendant.

Per curiam. appealThis is an byfrom the Superiordenial the
(Johnson, J.)Court of petition bya plaintiffs,the groupa of

members of the defendant HampshireNew Cooperative,Electric
(hereinafterInc. NHEC), seeking “injunctive process compelto the
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of 1981in its notice theto includeboard of directors [of NHEC]
Meeting proposed toof amendment thethe members aAnnual

bylaws.”
grounds (1)to on the thatThe filed a motion dismissdefendant

action on the basisplaintiffs’ petition state a cause offailed tothe
granted, (2) plain-equitable might that therelief be andof which

remedyadequatean at law.tiffs had
granted to dismiss. TheThe trial the defendant’s motioncourt

pend-appealappealed their wasplaintiffs then to this court. While
court,superioring, they thefor withfiled a motion clarification

purpose ofsuperior court for thecase to theand we remanded the
ruling theon motion for clarification.

(Johnson, J.) “after a ofthen found that reviewThe Trial Court
Countystatutes, . . the Graftonlaw and court rules .the case

Court,Superior procedural and substantivefor reasons both of
law, grant by plaintiffs.”requested the Itnot the reliefshould

grantedproperly onfound motion dismiss wasfurther that the to
grounds stated therein.the

case, bylaws provide thatCooperativeof amend-In this the the
may two-bylaws by vote ofto its be made the affirmativements

anypresent represented by proxyor atthirds of all the members
meeting, meetingregular special of suchprovidedor the notice

copy proposed The mainshall have contained a of the amendment.
Mayfollowing: ofappealon this the the board directorsissue is

bylawimpose requiringa rule that a member must submit a
change by management, membershipproposal, opposed to the

proposed changesuch is included in the notice ofbefore notice of
meeting it could be acted on?the where

bylaws principallyThe of the code of NHEC relied onclauses of
by following:parties thethe are

Meeting.“Article II 1. The annual meet-Section Annual
ing Tuesdayof shall be on first ofthe members held the

year placeof shallJune each at such time and as be
bydesignated purposeof the ofthe board directors for

coveringelecting directors, reportspassing upon the
year transactingprevious fiscal such other businessand

meeting.may theas come before . ..

Meetings. Written or3. Notice Members’Section of
dayprinted stating place, ofand hour thenotice the

meeting thepurpose purposesthe or for which meet-and
called,ing (10)tenis shall be delivered not less than
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days thirty (30) daysnor more than the ofbefore date
meeting, personally by bymail,the either or or theat

Secretary, by persons callingdirection of the or the the
meeting, to each member ....

IIIArticle Section 1. General Powers. The business and
Cooperative managed byaffairs of the shall be a board

(9) (15)of lessnot than nine nor more than fifteen direc-
by membershiptors chosen and from the . . . which shall

powers Cooperative exceptexercise all the of the such as
by incorporation bylawslaw,are the articles of or these

uponconferred or reserved to the members.

Regulations.Section 6. Rules and The ofboard direc-
power adopttors shall have to make and such rules and

regulations, law,not inconsistent with the the certificate of
organization Cooperativethe bylaws,or codethis asof of

management,mayit deem advisable for the administra-
regulationtion and of the business and affairs of the

Cooperative.

SubjectArticle XIV applicable provi-Amendments. to
law, altered,sions bylaws maythis code be amendedof of

repealed byor the vote thetwo-thirds allaffirmative of of
members Cooperative presentthe represented byorof
proxy any regularat special meeting,or provided the
notice meetingsuch copyshall have contained a theof of
proposed alteration, repeal.”oramendment

(Emphasis added.)

corporateIt is fundamental that the structure must be
managed conformity provi­established and its affairs in with the

pertaining corporations.ofsions this Accord,State’s statutes to
Theatres, 78,Loew’s Inc. v. Company,Commercial Credit 243 A.2d

(Del. 1968); Corporation81 Ch. Penn-Texas v. Niles-Bement-Pond
Super.Co., (Ch. 1955);378,373, 302,34 N.J. 112 A.2d 305 Div. see

Corporations § 186,18C.J.S. at 596.

Although recently permitsa enacted statute now a board of
bylawsalter,directors to amend, corporationor reoeal the aof
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specifically rights,reserve these seedo notthe shareholderswhen
557:1, (eff. 1,1981, 1982),Feb.at RSA thiscodified 293-A:27Laws

controversylegislation time of this and there-did not exist at the
controlling principalin the instant case. The statutesis notfore

governed NHEC atthe of the defendant the time ofwhich actions
294, 1981,bylitigation repealedwere Lawsthe RSA ch. 557:2

301, 294:4,293-A),(current ch.at ch. and RSA RSAversion RSA
1981, (current XII)repealed by at RSALaws 557:2 version 293-A:4

bylawsgranted corporation powerthe make not incon-to a “[t]o
for . . ofwith the laws of this state the . administration itssistent

byof its . . . and theaffairs and the conduct business manner
altered, repealed.”bylaws may pro-be amended or Thewhich the

adopt bylaws repugnantpermitting corporations to not tovision
generalState the rule of the common law.the laws of the affirmed

141,Railroad, 119, 120, (1891).67 38 A. 126Jones v. N.H.
provides that association rural electrifi-RSA 301:10 [for“[e]ach

shall, days organization, adoptwithin after for its30 itscation]
government management, bylaws, notand a code of inconsistent

granted hereby.”powers alsowith the RSA ch. 301 establishes
regarding subject bylaws.provisions the ofdetailed matter these

301:11, :12, :21,:16, :17, :18, :24.See RSA
pertinentcommon the statutes of this exist-law and StateUnder

ing litigation, power adoptofthe time the instant the to andat
bylaws body,inresided constituent eitheramend therefore the

corporation, corporateunlessor stockholders of the themembers
provided Corpora-statute 18 Am. Jur.charter or a otherwise. 2d

163, 188,696; 600;Corporationstions at 18 C.J.S. at 8§§
Cyclopedia Corporations 4172,Fletcher, (Perm,atof 636§

Railroad, 141,1966);ed. see Jones v. 67 N.H. at 38 A. at 126. At
litigation, statutory provi-the no charter orcommencement of this

granting power adoptsion existed to the directors the to amendor
1981, 557:1,bylaws. (eff.seeBut Laws codified at RSA 293-A:27

1, 1982).Feb.

significanceaptlyA Delaware court described the of a cor­
poration’s bylawscharter itand when stated:

corporation by-laws“The charter of a and its are the
governing corpo-offundamental documents the conduct

proce-rate affairs. These documents establish norms of
exercising rightsdure for and all stockholders have a

right rely proceduralto on them as to notice and other
requirements stated therein.”

492,Jupiter Corporation, (Del. 1968).Liese v. 241 A.2d 497 Ch.
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The stockholders in this case have incould included Article XIV
bylaws requiringprovisionof athe “that the amendment [be]

regularwriting previous meeting” anyin atsubmitted the or other
requirement providedin noticeaddition to the now for. See

55, (Rev. 1970);Robert’s Rules of Order at ed.493 19§
Cyclopedia CorporationsFletcher, 8936, (Perm,of at 113-14§

However, they1975).ed. did not choose to do so.
bylawsdefendant thatThe NHEC maintains where the were

anyrequiring proposalson and allsilent to thesubmitted directors
them,by rule,imposeto be noticed the coulddirectors a short of a

bylaw, requiring bylaw changea dissident member to submit a
opposed by managementproposal membershipto the before notic-

ing change.such
authority provisionsdirectors base suchThe on the of Article III

bylaws, grants general1 ofsection the which to the thedirectors
powers Cooperative,of grantingthe and on section 6 thereof to the

power adoptboard of directors the to make and such rules and
regulations may management,as it deem advisable for the admin-

regulationistration and of the business and affairs of the
association.

very however,important note, authorityIt to grantedis that the
by bylaw provisionsto the directors the above contained the

express regulations adopted bycondition that the rules and the
bylawsmust not bedirectors inconsistent with the code of or come

sphere authority uponwithin the of conferred or reserved to the
by bylaws generalthe ormembers the laws or statutes. See Mor­

Railroad, 68, (1877); Corporationsrill v. 58 N.H. 69 19 C.J.S. §
743, at 82.

corporation bylawA is and theoutside above domain of
regulations corporationthose rules and which the directors of the

may regulate dealings public.theestablish to with 18See C.J.S.
179,Corporations 590.at§

requirement NHEC,by mandatingThe advanced defendantthe
prior proposedsubmission ofmembershipto the certain amend-
ments, would have constituted an amendment of Article XIV of

bylaws procedurethe which set the to be followed in their
amendment. Under it the board of directors would have become an

power vary procedurearbiter with dependingto the established on
managementthe proposedattitude of toward the amendment. This

powerswould have anconstituted invasion theof reserved to the
which, existingmembers under the law dispute,at the time of this

could not be in clearlyinferred the of aabsence anddefinite dis-
closed intention of the members to that effect. See Moorestown



119

250, 260,Bookshop, Super. 249104 N.J. A.2dMgmt. v. Moorestown
1969).623, (Ch. Div.629

plaintiffs have notthat theto the factadvertsThe defendant
superior Ithearing in the court.heldtranscript theofprovided a

presume evi-that theit is usual tosituationargues in such athat
court.action of the lower Seesupports thepresented belowdence

449, 450,Tassie, 431 A.2dAuthority 121 N.H.v.HousingNashua
134, (1981).135

when, case,binding in thisHowever, not asprinciple isthis
onquestion which can be decidedof lawappeal is aonthe issue

Brownus. Baker v. Dennisbefore Seepleading and the exhibitsthe
1271,644, (1981).640, Further­A.2d 1273433Realty, 121 N.H.

State, parties arepractice in this themore, the establishedunder
ofprocedure for the settlementthe most conveniententitled “to

v.controversy.” Hampshire Ass’n StateRetail GrocersNewtheir
511, 513, 890,Comm’n, (1973).891309 A.2d113 N.H.Tax

exhibits,hold, it waspleadings and thaton theWe therefore
authority ofboard of directors orpower or of thenot within the

include with theany to refuse or fail toof the defendantofficer
pro­meeting, special, copy aor a ofof a annualnotice of the call

bylaws timely bysubmitted aposed to the associatonamendment
member.

duty proper or officials ofConsequently, the officialit is the of
meetingof its annualinclude in the noticethe defendant NHEC to

June, 1982, proposed to itscopy of the amendmentfor ascheduled
If,by plaintiffs in under thebylaws already the 1981.submitted

timely presented, aexisting bylaws, proposed areamendments
thein the notice ofcopy copies shall also be includedor thereof

meeting.1982
inadvisability proposed are notof the amendmentThe merits or

solely proceduralproceedings, which deal withissue in these
matters.

ordered.So

Batchelder, JJ., not sit.Brock didand


