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Tober, (Stephen L. Tober on theof Portsmouth&Aeschliman
orally), plaintiffs.for thebrief and

Sanders,P.A., Hampton (Wilfredof L.& McDermottSanders
Jr., orally), for the defendant.the brief andon

Butterfield,defendant,Bois, appeals aWaldo fromTheJ.
J.) approving report(Mullavey, a master’sSuperior orderCourt

$10,640 plaintiffs,for Peter anda verdict therecommendedwhich
verdict, comprising two distinctThePetrie-Clemons.Susan
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plaintiffs damages profitsawards, entitled the to recover for lost
by contract,caused the defendant’s ofbreach and an additional
quantum resulting unjustmeruit,insum from the defendant’s

challengesenrichment. The defendant both awards. We affirm the
portion concerning damages,of the verdict contract but remand

findings regarding quantumfor further the amount awarded in
meruit.

sought pot-plaintiffs1976,of to move theirIn the summer the
They arrangedHampshire.tery New to Newbusiness from York

building, bypart Stratham,defendant, inof a owned theto rent
building, pre-Hampshire. The which the defendant hadNew

viously poultry unoccupiedbusiness, forin his had been sev-used
years plumbing heatingand facilities. The Masterand lackederal

plaintiffs paidEsq.)Morse, Jr., the(.Mayland found that theH.
one-year onin rent and received a oral lease thedefendant $200

coop.”hen“old
premises began opera-plaintiffsThe moved into the and their

Shortly negotiatedAugust partiesthereafter,in 1976. thetions of
agreement, whereby one-yearplaintiffsan oral the obtained a
buy plaintiffsoption property $25,000.to the decidedthe for When

attorneyoption, up pur-to exercise this the defendant’s drew a
agreement accordingwhich, to thechase and sale master’s find-

ings, signed.partiesall of laterthe
Relying agreement, plaintiffspurchaseon sale thethe and made

repairs improvements property.and to the Strathamsubstantial
manufacturingThey a aestablished area and business office on

constructingbuilding,thethe first floor of while a two-bedroom
glass-enclosedporchapartment and a on the second In addi-floor.

they expended makinglabor, $7,223.67totion their time and in
improvements. premises dailydefendant,The thethese whovisited

proceeded, knowledgewhile the construction work fullhad of the
plaintiffs’ objected improvements.actions and never to the

closing purchasethe theAt time of scheduled in the and sale
agreement, willingplaintiffs ready, complythe were and able to

agreement. defendant, however,with the terms theof When the
containing parttendered a deed two conditions which were ofnot

original agreement, plaintiffs proceedthe the refused to until the
compli-thedefendant deleted new As result ofconditions. a these

parties agreed-uponcations, the failed to consummate the sale.
parties rapidly duringRelations between the deteriorated the

plaintiffs stealingfewnext months. The accuseddefendant the of
they premisesofcertain his materials and insisted leavethat the
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growing antagonism,immediately. light theof defendant’sIn the
priorpremises Aprilplaintiffs 1977, toin four monthsvacated the

subsequently prop-sold thethe their lease. The defendantend of
buyerdisputederty, by conditions, to anothera deed without the

$25,000.for
superiorbrought againstplaintiffs inthe defendantThe suit

Following trial, that the defendant hadthe master foundcourt. a
agreementpurchase lease,and the oralthe and salebreached both

property.wrongfully plaintiffs the Theevicted the fromand had
damagesplaintiffs $5,640ofwere entitled toruled that themaster

duringprofits addition, he foundrelocation. Intheir forcedfor lost
by unjustlyplaintiffsimprovements enrichedmade thethat the

$5,000defendant, ofrecommended an awardand he thereforethe
superiorquantum inentered a verdict accord-The courtin meruit.

broughtreport, thisand the defendantwith the master’sance
appeal.

damages profitschallenges for lostaward oftheThe defendant
arguedgrounds. inthat the master erred rul-He firstseveralon

plaintiffs’ profitsing, law, were a fore-that the lostmatter ofas a
consequence thebreach. He claims thatof the defendant’sseeable

regardingplaintiffs the foreseea-evidenceto offer sufficientfailed
damages.bility of these

reviewing damagethat, awards,outset, we note inAt the
light to thethe evidence “in the most favorablewill considerwe

Phillips,prevailing party.” 34, 37,122Martin v. N.H. 440 A.2d
(1982)(quoting1124, v. MonadnockM. W. Const. Co.1126 Goodell

(1981)).Skating 323, 329,Inc., 320,Club, 121 N.H. 429 A.2d 331
Furthermore, will not the decision of the fact-finderwe disturb

clearly BelknapBelknap Textiles, Inc. v.erroneous.it isunless
(1981).1141,28,30,Industries, Inc., 1142121N.H. 424A.2d

theydamagesConsequential if are reason­warrantedare
by partiesably time the contract is made.the at theforeseeable

Phillips, 37, 1126; v.440 A.2d at ZareasMartin v. 122 N.H. at
require­(1979).534, 538, 599,Smith, A.2d 601 The404119 N.H.

mayforeseeability inbe satisfied either of tworeasonablement of
mayways: requirement of law if thebe satisfied as a matterthe

ordinarydamages events;in course of or itthe breach thefollow
specifically provesmay thatif the claimant thesatisfiedbe

breaching party to know the facts and to foresee the“had reason
injury.” Emery 441,Co.,and 117 N.H.Gravelv. Caledonia Sand

(1977)(quoting Bros.,929,446, Johnson v. WaismanA.2d 932374
(1944)).634,133,135,36 A.2d 636N.H.93
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rationallycase, as ahave concludedthe master couldIn this
naturallyplaintiffs’ profits followedthe lostof law thatmatter

Nonetheless,agreement.the rentalbreach offrom the defendant’s
assuming was unfounded as aarguendo that this conclusioneven

ruled,law, properly havecouldwe find that the mastermatter of
him, tohad reasonbefore that the defendanton the evidencebased

Accordingplaintiffsprofits which the incurred.loss offoresee the
trial,testimony the start that thethe defendant knew fromatto

building.operate pottery in his Heplaintiffs to a businessintended
life,for most of hishad been involved in businesstestified that he

Certainly,dealings hein real estate and sales.and that he had had
opera­interruption plaintiffs’that an in theshould have realized

profits. thus did notin diminished The mastertions would result
reasonablyfinding plaintiffs’ profits foreseeable.in the losterr

damagesthe awarded for lostThe defendant also contends that
profits plaintiffs. theconstituted a windfall for the He claims that

relocate, notwithstanding wrong-plaintiffs would have had to his
conduct, August 1977,upon the termination of their lease inful

they profitsand that would have incurred similar lost at that time.

argument. plain­find no merit in this We note thatWe the
necessity moving operationswould not have oftiffs faced the their

obligations purchaseif the defendant had fulfilled his under the
agreement. evidence, moreover,and sale The reveals that the

agreement wrongfuldefendant’s breach of the rental and his evic­
plaintiffs disrupted operationstion of the their and exacerbated

testimonytheir losses. The indicated that the defendant’s actions
plaintiffs operations unexpectedly inforced the to move their a

correctlyhaphazard fashion. We hold that the master ruled that
wrongfulplaintiffs’ profitsthe lost resulted from the defendant’s

conduct.
argues awardingThe defendant next that the master erred in

damages profits plaintiffs engagedfor lost because the inwere a
prospective earnings speculativenew business whose were too and

uncertain for determination.

require certainty” recoveryThe law does not for“absolute
damages. Perillo,Calamariof J. & J. The Contracts 14-­Law §

8, (2d 1977). uphold damagesat 528 ed. We will an award of for
profits indicating profitsif sufficientlost data existed that were

reasonably Nashua,certain to Tapresult. Inc. v.See Wilko of
843,Inc., 850,Realty, 798, (1977);117 N.H. 379 A.2d 802-03 Van

Langley, 32, 34-35, 798,Hooijdonk 111v. N.H. 274 A.2d 799-800
331,(1971); of (1932).Restatement Contracts at 515§
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plaintiffsin this that the estab­The evidence case revealed
years priorin New York three to four to mov­lished their business

testimonyHampshire. Accordinging master,before theto New to
acquiredemployed reputableindividuals,eleven hadthe business

Macy’s, history profits.and had a ofclients like Bonwit Teller and
suggested growing rapidlyevidence that the business was andThe

Hampshire partlyto New resulted from a need forthat the move
essentiallyspace. Furthermore, was a manu­the businessadded

likelyfacturing entity, and its relocation was therefore to have
only impact upon facts,Based on these we holda minimal its sales.

reasonablyplaintiffs’ profits that suffi­that the were certain and
damages.existed for the master’s award ofcient data

argument respect damagesfinal with to theThe defendant’s
profitslost which the masterawarded for concerns the formula

calculating arguesemployed that thein the losses. The defendant
erroneously based his calculations on the estimated level ofmaster

plaintiffs’ properly consideringplant,production the ofat instead
anticipated number of sales. He also contends that the masterthe

“profit margin,” explainapplied an incorrect and failed to the
underlying computations.hisrationale

Although damagetrial courts and masters should itemize
require certainty computa­awards, inwe do not mathematical the

these awards. v. Monadnocktion of M. W. Goodell Const. Co. Skat­
Inc., 323-24,Club,ing 121N.H. at 429A.2d at 331.

case,In the instant determined the amountthe master
plaintiffs’ profits by multiplyingthe lost the number of itemsof

plaintiffs produced average gross sellingper week,thewhich the
marginprice profit peritem, item,theof each estimated and the

during productionnumber of weeks which was halted. We find
accurately plaintiffs’ profits.this formulathat reflected the lost

production plaintiffs’The master’s reliance on the of thelevel of
permissible previouslybecause, mentioned,business was as the

essentiallyoperatedrevealed thatevidence the business as a manu­
entityfacturing historyproven addition,and had a of sales. In we

certainlymaster, fact-finder,that infind the his discretion as was
accept testimony marginplaintiffs’ profitentitled to the that the

percent percent. Textiles,Belknap43was between and 50 See Inc.
Industries, Inc., 30,Belknapv. 121 N.H. at 424 atA.2d 1142.

Finally, underlyingwe hold that the rationale the master’s
accounting readily apparent findingsformula was from his and
conclusion.

say findingswhole,On the we cannot that the master’s
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damages clearlyregarding were erroneous. See Bel-the contract
30,Inc.,Textiles, Industries, 424Belknap 121 atknap N.H.Inc. v.

Viewing lighttheA.2d at 1142. evidence in the most favorable to
below,plaintiffs, prevailing partiesthe the see M. W. Goodell

Club, Inc., 323,SkatingCo. v. Monadnock 121 N.H. atConst. 429
331, properlyat we conclude thatA.2d the master awarded dam-

ages plaintiffs’ profits.for the lost
challenges plaintiffsThe defendant also the sum which the recov-

quantum unjustinered meruit for enrichment. He contends that
because,plaintiffs’ improvements uponthe did not benefit him sell-

ing realty, price plaintiffsthe he received the same that the had
agreed pay property improvements.to for the without the

agreement,In the absence of a contractual a trial court
may require unjustan individual to make restitution for enrich­
ment if he has received a benefit which would be unconscionable to

Assoc’s,Morgenroth Tilton, 511,retain. & Inc. v. Town 121 N.H.of
770, District,514, (1981); Presby Village431 A.2d 772 v. Bethlehem

493, 495, 1382, Unjust(1980).120 N.H. 416 A.2d 1383 enrichment
may exist when an individual receives a benefit as a result of his

acts,wrongful innocently pas­or when he receives a benefit and
Blaisdell, 228, 232,sively accepts it. Ñute v. 117 N.H. 374 A.2d

923, (1977).925 We have held that the trial court must determine
equities particularthe factswhether and of a case warrant a

remedy District,Presby Villagein restitution. v. Bethelehem 120
495-96,N.H. at 416 A.2d at 1384.

presentedBecause of the clear regardingevidence at trial
wrongfulthe defendant’s repairsconduct and the extensive and

improvements plaintiffswhich the property,made to his we hold
reasonablythat the master could find that the defendant received

a benefit which was unconscionable to retain. Restitution therefore
proper remedy.was a

The correct measure of unjustrestitution for enrichment is
the value of the bybenefit received unjustlythe party.enriched

38,Martin Phillips,v. 122 N.H. at 440 A.2d at 1126.

reviewingAfter the us,record however,before we find
no regardingevidence the value of the benefit which the defendant

rejectreceived. We plaintiffs’the contention that the amount of
money they expendedwhich in making repairsthe constituted a
sufficient basis for determining the uponbenefit conferred the
defendant. See Martin Phillips,v. 38,122 N.H. at 440 A.2d at
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determining of theappropriate basis for the amount1126. The
the market value ofbenefit is the difference betweendefendant’s

realty improvements. Williston onand after the See 3the before
537, (3d 1960); Restatement of Restitu-Contracts at 839 ed.§

d, (1937). In view of thetion 155 & Comments c and at 611-16§
concerning value of the Strat-of sufficient evidence theabsence

improve-prior subsequent plaintiffs’property to and to theham
ments, findings regarding the amount ofwe remand for further

benefit, and for recalculation of the award. Con-the defendant’s
decisions, specificallysistent with our recent the master should

the manner in which he arrives at his conclusion. Martinstate See
38, 1126;Phillips, at 440 A.2d at M.122 N.H. W. Goodell Const.v.

Club, Inc., 324,Skating 121 at 429 A.2d atv. Monadnock N.H.Co.
331.

part;in reversed inAffirmed
part; remanded.

All concurred.

Hillsborough
No.81-010
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John C. Martin a.&
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