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1126. The appropriate basis for determining the amount of the
defendant’s benefit is the difference between the market value of
the realty before and after the improvements. See 3 WILLISTON ON
CONTRACTS § 537, at 839 (3d ed. 1960); RESTATEMENT OF RESTITU-
TION § 155 & Comments ¢ and d, at 611-16 (1937). In view of the
absence of sufficient evidence concerning the value of the Strat-
ham property prior to and subsequent to the plaintiffs’ improve-
ments, we remand for further findings regarding the amount of
the defendant’s benefit, and for recalculation of the award. Con-
sistent with our recent decisions, the master should specifically
state the manner in which he arrives at his conclusion. See Martin
v. Phillips, 122 N.H. at 38, 440 A.2d at 1126; M. W. Goodell Const.
Co. v. Monadmnock Skating Club, Inc., 121 N.H. at 324, 429 A.2d at
331.

Affirmed in part; reversed in
part;, remanded.

All concurred.
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Kahn, Brown & Brumno, of Nashua (Kenneth M. Brown on the
brief and orally), for the plaintiff.

Hamblett & Kerrigan P.A., of Nashua (John P. Griffith on the
brief and orally), for the defendants.

KiNg, C.J. On April 30, 1974, the plaintiff, Barry T. Fleming,
went to the home of the defendants, John C. Martin and Joan Mar-
tin, to meet their son. As the plaintiff and the defendants’ son

watched motorcyclists who were racing on the defendants’ prop-
erty, one of the motorcycles struck the plaintiff from behind. The
plaintiff brought an action in negligence against the defendants
and, after a jury trial, he was awarded $65,000 in damages. Dur-
ing trial, the defendants sought a non-suit after the plaintiff’s
opening statement and a directed verdict after the plaintiff’s case.
After trial, they requested a judgment notwithstanding the ver-
dict, but all motions were denied by the Superior Court (Flynn, J.).
The defendants appealed the trial court’s rulings to this court.

Before trial, neither party objected to having the legal standard
set forth in Ouellette v. Blanchard, 116 N.H. 552, 364 A.2d 631
(1976) applied. In Ouellette, this court abolished the distinctions
between licensees and invitees and set forth a standard of reasona-
ble care to be used in all cases in which a person is harmed while
on another’s property. Id. at 557, 864 A.2d at 634. When the trial
court instructed the jury according to this standard, although the
defendants objected to part of the charge, they did not object to the
use of the Ouellette standard. On appeal, however, the defendants
claim that the trial court erred in applying Ouelleite because in
Burns v. Bradley, 120 N.H. 542, 545, 419 A.2d 1069, 1071 (1980),
this court stated that Ouellette would apply only prospectively.

We need not address the issue of whether the QOuelletie
standard should have been applied to this action when the injury
claimed occurred two years before the Ouellette decision, because
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the defendants did not make a timely objection to the application
of Quellette. The standards set forth in Ouellette became the law of
the trial when the defendants failed to object to the trial court’s
instruction to the jury. Zielinski v. Cornwell, 100 N.H. 34, 39, 118
A.2d 734, 738 (1955); see Danvers Savings Bank v. Hammer, 122
N.H. 1, 4, 440 A.2d 435, 437 (1982); Steele v. Bemss, 121 N.H.
425, 428, 431 A.2d 113, 115 (1981).

- The defendants’ argument that the plaintiff was a licensee
on the property and that his status required less than reasonable
care by the defendants is irrelevant to this case. The defendants
are bound by the law as applied to the case because they accepted
it.

Il Although the defendants raised other issues in their notice
of appeal, those issues were not briefed by the defendants, and
therefore, we will not reach them.

Affirmed.

All concurred.

MicHAEL CHENEY
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