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(LukeBackus, O’Neill, Jr.,O’Neill & of Manchester S. on the
orally), plaintiffs.brief and for the

Gregg (ShermanSullivan, Horton, Jr.,Horton,& of Nashua D.
orally),on the brief and for the defendant.

Maloney,appeals SuperiorBois, defendant,J. The John from a
(Loughlin, J.) approving (WalterCourt decision a Master’s D.

Hinkley, Esq.) report $115,870which recommended a verdict for
plaintiffs, Campo, Campo, Josephthe Rocco Vincent and Civiello.

including attorney’sverdict, fees,The an award of resulted from
liability plaintiffsthe defendant’s on notesthree which the held as

assignees.We affirm.
plaintiffs corporations they1971,In the and two which con-

Pilgrim Development Corpora-trolled, Plaza, Inc., and Greatstone
purchase-and-sale agreement grouption, entered into a with a of

consisting Soifert, Chesson,individuals of Morris John Howard
Lappe, Levesque Maloney (buyers).Roland and defendant Accord-
ing plaintiffs corpora-contract,to the terms of the the and their

agreed parcels Londonderry,land,tions to foursell of known as
properties, buyersLaconia, Merrimack and Bedford to the or their

$320,000.fornominee
Shortly buyers corporationthereafter, the undertook to form a

Rolling they designatedStones, Inc.,called which as their nominee
agreed-upon buyer,in addition,the transaction. In a sixth William

subsequently partyShooman, became a to the transaction. At least
buyers Rollingfive of the Stones,individual were stockholders of

Inc.
buyers Rolling27, 1971,On October the six individual and

through president (Morris Soifert),Stones, Inc., its obtained
financing by executing promissoryfor the transaction three notes.
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for, Savingsthe MerchantsFirst, $220,000 tothey gave a note
mortgagesby on thewas securedThis noteof Manchester.Bank

Rollingabove, signed ofbehalfonand wasparcels mentionedfour
buyers.Stones, Inc., by of the individualand all

Inc., gaveRolling Stones,Next, buyers a noteandthe individual
byPlaza, secured a$70,000 Pilgrim Inc. This note wasfor to

property.mortgage on the Bedfordsecond
together$30,000,Finally, they gave with a seconda note for

Londonderry tract, Developmentmortgage on tothe Greatstone
Corporation.

form;inwere similarPilgrim notesPlaza and GreatstoneThe
Inc.,Stones,by Rolling toexpress promisecontained anboth notes

debts, signed ofon behalfrespective notes werepay and boththe
Inc., buyers.Stones, by UnderRolling as six individualas well the

notes, rightsbuyers withwaived theirof these thethe terms
demand,payment, protest, notice ofpresentment forrespect to

buyers agreed paytoThe furtherprotest, notice of dishonor.and
Pilgrimcollectingmight in theincurwhich the lendersall costs

loans, attorney’sincluding fees.reasonablePlaza and Greatstone
securingmortgagesnotes and theUpon of the threeexecution

them, propertieswarranty conveyingsigned thethe sellers deeds
trial,Stones, testimony partiesAccordingRolling to at theInc.to

Savings inagreed Bank hold the documentsto the Merchantshave
Although Rollingtheyescrow until finalized the transactions.

Stones, officially ofincorporated at the time the exe-Inc. was not
mortgages, corporatethe directorsof the notes andcution various

legalunanimously, acorporation had becomevoted after the
entity, ratify purported corporationof relat-to all the actions the
ing to these documents.

Savings inheld the documentsthe Merchants BankWhile
escrow, buyers property andthe individual examined the Bedford

alleged acreage Angered bydeficiency. apparentthediscovered an
Theybuyersdeficiency, entire transaction.the voted to cancel the

failed, however, objections to the Merchantsto communicate their
recordingSavings prior of inBank to the the documents

1971, originallyproceeded planned.and the deal asNovember
1972,January buyersoriginalIn four of the remained disen-

26,result, 1972,Januarychanted with the transaction. aAs on the
themselves,negotiated amongbuyers agreementa written where-

by parties (Morristwo of Lappe)the L. Soifert and Howard
obligationsparties’ respectassumed all of the other with to the

27, 1971, return,October transaction. In the four exonerated indi-
viduals, including Maloney, agreed relinquishthe defendant to
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mortgagedtheir properties Rolling Stones,in theinterests inand
Inc.

3, 1972',February Rolling Stones,paid Inc.,On the sellers then
consisting only stockholders, $20,000of two as a settlement allof

regarding acreage deficiencyclaims the in the Bedford tract.
promissory shortlyThe three notes went into default status after

Savingstheir execution. The Merchants Bank therefore anmade
agreement Rolling Stones,additional pay-with Inc. to facilitate

$220,000 Accordingly,ment theof Bank’s note. between December
1973,July mortgages1972 and the bank released its on the Laco-

nia, Londonderry tracts, Stones, Inc.,RollingMerrimack and and
properties. mortgage releases,sold these In consideration for the

Rolling Stones, applied proceeds againstInc. the from the sales the
$220,000 Thenote. consideration for release of the Laconia mort-
gage exactly equalled the appraisalamount of the bank’s loan

property, $5,000value this previousfor but somewas less than the
Stones,price Rollingsale to Inc. The consideration for release of

mortgagethe appraisalMerrimack exceeded the bank’s loan value
parcel, $2,136 originalfor this but pricewas less than the sales to

Rolling Stones, Finally, Londonderry parcelInc. the was released
exceeding Rolling Stones,for purchasean amount price,the Inc.

approximately $37,000but appraisalless than the bank’s loan
value.

mortgage given byIn addition to the releases the Merchants
Bank,Savings Development CorporationGreatstone itsreleased

mortgage Londonderry tract, apparentlysecond on the without
receiving any consideration.

Stones,Thus, July 1973, Rollingin liabilityInc. had reduced its
principal $220,000for and on approxi-interest the bank’s tonote

time, however,mately $82,000. At the same the entire ofamounts
Pilgrim notes, interest,plusthe Plaza and Greatstone were out-

standing. mortgageThe left propertyreleases the Bedford as the
only remaining security.

1973, $220,000In October the note inremained default and the
Savings proceedingsMerchants Bank started foreclosure on the

later,property.Bedford One month the three notes and the mort-
gage rights security assignedin plaintiffs,the Bedford were to the
who proceedings orig-continued the foreclosure thethat bank had

plaintiffsinated. The theadvertised foreclosure sale in several
major newspapers, people,and at includingleast twelve the
defendant, 15, 1974,Aprilattended the sale. Plaintiff Rocco V.
Campo outbid purchasedanother and propertyindividual the for
$72,000.

sale,Following deficiencythe foreclosure a approximatelyof
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note,$17,000 $220,000on while the other notesexisted the
outstanding plaintiffs, assign-in their entireties. The asremained

notes, sig-brought againstof the three suit the six individualees
natories, severallyjointlyclaiming signatoriesthe were andthat

outstandingliable for the balances.
1975,27, signatories, JohnOn March two of the individual Ches-

$26,250Levesque, paid plaintiffs.the Inson and Roland each to
return, releasingplaintiffs thesethe executed written instruments

specifi-liability.two individuals from further The written releases
against signato-cally plaintiffs’ rightsreserved thethe four other

indicating theyplaintiffs markingsries. The also filed docket that
Levesque.had released Chesson and

plaintiffsLevesque, theFollowing Chesson andthe ofrelease
Soifert, leavingLappeagainst andsummary judgmentsobtained

Maloneyagainst Shooman.outstanding only andtheir actionsas
Maloneypending, the defendantactions were stillthese twoWhile

sig-against other individualbrought the fiveforsuit contribution
1976, all the28, superior consolidatedApril the courtnatories. On

27, 1971,relating transaction.to thepending actions October
action,underlying foundplaintiffs’ the masterthetrial ofAt

principal makersMaloney plaintiffs asliable to theand Shooman
regard Pilgrim and Great-PlazaWith to thethree notes.on all

attorney’snotes, feesaward ofmaster recommended anstone the
on these notes. Inequivalent percent of balance dueto fifteen the

Maloney’s against Lappe, the mas-andcontribution actions Soifert
Maloney in the as thefor same amountter recommended verdicts

plaintiffs’ against to thehim. Pursuantof the verdictamount
Maloney’s request, that thethe master recommendeddefendant

Chesson,against Levesque, andhold his contribution actionscourt
liability.abeyance his Thein until final determination ofShooman

Maloney’sreportapproved the and deniedcourt master’strial
againstplaintiffs’ him. The defend-aside the verdictmotion to set

Maloney appealed to this court.ant
signed an accommoda-the notes asclaims that heThe defendant

ruling prin-was aerred in that hemaker and that the mastertion
rightsregardingcipal the ofon RSA 382-A:3-606maker. Based

upon impairment and collat-of recourseaccommodation makers
liabilitygrounds dischargeeral, his onhe for fromasserts several

the three notes.
discharge plain-argues thefirst that a is warranted becauseHe

against Levesquerightimpaired of Chesson andhis recoursetiffs
reserving anyby releasing expresslyindividuals withoutthese

markings.rights next that the mort-on the docket He contends
gage by Savings Bank and the Greatstonereleases the Merchants
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Development Corporation unjustifiablean impairmentconstituted
of collateral without his consent because the consideration for the

argues impairmentreleases was insufficient. He further that an of
the Bedford pro-collateral resulted from defects in the foreclosure
ceedings. Specifically, postponementshe claims that the numerous

the paucityof foreclosure sale and the of bidders rendered the sale
price property. Finally,less than the fair market value of the he
argues $20,000 given Rolling Stones, Inc.,that the rebate to and

regarding missing acres,allthe waiver of claims the impaired the
by reducing parcel. Accordingly,Bedford collateral the size of this

proceedshe claims that the master should have allocated the of the
liability.rebate to hisreduce

arguments allegedThe defendant bases all of these on his status
correctly recognizesanas accommodation maker. He that the

upon apply onlydefenses in RSA 382-A.-3-606 which he relies to
principals.sureties and are not toavailable See Uniform Laws

382-A:3-606;Comments to RSA accord v. St. CharlesWohlhuter
Co., 815-16, 134,812,Lumber App.& Fuel 25 Ill. 3d N.E.2d323

Thus,(1975). question136-37 the threshold for our determination
properly signedis whether the master found that the defendant

principalthe notes as a maker and not as an accommodation
maker.

uphold findings theyWe will a master’s “unless are
unsupported by the evidence or are erroneous as a matter of law.”

Electric, Const., Inc.,Pepin 203,Inc. v.Summit Brothers 121 N.H.
206, 505, (1981). usurp427 A.2d 507 We will not the master’s role

Suojanen Tardif, 1036, 1038,as fact-finder. 121v. N.H. 437 A.2d
310, (1981).311

382-A:3-415(l) providesRSA that accommodation“[a]n
party signs any capacityis one who in pur­the instrument for the
pose lendingof partyhis name to another to it.” Whether an indi­

fact;party presents questionvidual is an accommodation a of the
partiestrial court should focus on the intentions theof as reflected

by language pertinent bythe of the instrument and the surround­
ing Godfrey Mundy,circumstances. v. App.See State Bank 90 Ill.

142, 144-45, 1131, (1980);3d 412 N.E.2d Kerney v.1134-35 Ker­
ney, 1100, Annot.,1978); 342,(R.I.386 A.2d 1102 90 A.L.R.3d 350-­

(1979).65

case,In this none of the notes identified the defendant and
signatoriesthe other parties.individual as accommodation To the

contrary, Savingsthe conspicuouslyMerchants Bank note stated
signatories “jointly severallythat the princi-were liable and as
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signatoriesindividual wereindicated that thepals.” The evidence
Inc.,Stones, theyRolling thatcontrolling andstockholders ofthe

applicationpersonal benefits from ofderive substantialwould each
majortheproceeds. The evidence also revealed thatthe loan

Inc.,Pilgrim Plaza, Developmentof and Greatstoneshareholder
Inc.,Stones, officiallyRolling notCorporation wasknew that

instruments. Basedincorporated the time of the execution of theat
note,Savingslanguageexpress in the Merchants Bank ason the

signatories’ interest in all of the loanwell as the individual direct
legalknowledgecorporate of the statusproceeds, the lenders’and

Stones, Inc., 27, 1971,Rolling couldon the masterof October
signa­rationally that the defendant and the otherhave concluded

principals. Systems, Inc. v.Ins.tories were See Common Wealth
1029, 653,Kersten, 1014, Rptr. (1974);App. 66340 3d 115 Cal.Cal.

Co., App. 3d atLumber & Fuel 25 Ill. 816-­v. St. CharlesWohlhuter
17, N.E.2d at 137.323

signedassuming thearguendo that the defendantEven
maker, the record beforewe find thatnotes as an accommodation

any or collateral war­impairment of recourseus does not reveal
that adischarge liability. statesranting from RSA 382-A:3-606a

against partyrights secondaexpressly reserves hisholder who
againstparty’s right others.of recoursepreserves the secondalso

expressplaintiffs’provision, that thethis we holdwithConsistent
defendant, inrights against thethe containedofreservation

pre­releasing Levesque, towas sufficientChesson andinstruments
right against these two individu­of recourseserve the defendant’s

rightsof in theplaintiffs’ to include a reservationThe failureals.
markings inconsequential.wasdocket

addition, failed to offerwe find that the defendantIn
mortgage by the Merchantsadequate that the releasesevidence

Savings CorporationDevelopment actu­Bank and the Greatstone
ally provisions of our commer­impaired collateral. thethe Under

bycode, proving defenses ahas the burden of allcial a defendant
to RSApreponderance of the evidence. Laws CommentsUniform

insufficient evi­The defendant in this case offered382-A:3-307.
propertiesregarding respectivethe value of thedence marketfair

arguedmerelymortgage that anthe time the releases. Heat of
of considera­impairment collateral resulted because the amountof

Londonderry mortgagesreleasing was less than thefor thetion
property,previously appraised whilethe bank thevalue at which

for the and Merrimack mort­the consideration release of Laconia
Stones,Rollingoriginal pricesgages to Inc.was less than the sales

bank,byprevious aappraisalfind loan value theWe that the
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party property,that had a clear interest in the was not determina-
Londonderry propertytive theof fair market value of the at the

mortgage Similarly, Rollingpricesthetime of release. the which
Stones, paidoriginally for the Laconia and MerrimackInc. tracts
did not constitute sufficient evidence of the fair market value of

properties mortgagethese at the time the Thereleases. defendantof
satisfy proof.thus failed to his burden of

reject argumentWe also the defendant’s that defective fore­
proceedings impaired previouslyclosure the Bedford collateral. As

mentioned, advertised,the foreclosure sale was well and numerous
individuals, defendant,including the attended. The defendant

provide partfailed to sufficient evidence of bad faith on the of the
Fisher, 856, 859,plaintiffs. generally Meredith v. 121See N.H. 435

536, (1981);A.2d 537-38 Merrimack Industrial Trust v. First Nat.
200-02, 500,197,Boston, A.2d (1981);Bank 427 503-04121 N.H.of

Yard, Inc., 103,Region Corp.Lakes Fin. v. Goodhue Boat 118 N.H.
107-08, 1108, Furthermore,(1978). prove382 A.2d 1111 he did not

low;price unconscionablythat the foreclosure sale was he offered
regardingno evidence the fair market value of the Bedford tract

us,at the time of the foreclosure sale. In view of the record before
say proceedings mortga­we cannot that the forclosure violated the

gees’ duty good impairedof faith and the Bedford collateral. See
Boston,Merrimack Industrial Trust v. First Nat. Bank 121 N.H.of

202,at 427 A.2d at 504.

Finally, $20,000we dismiss the defendant’s claim thethat
missing impairmentrebate for the Bedford anacres constituted of

disposing claim, simplythat collateral. In of this we note thethat
granting of the rebate did not alter or reduce the number of

buyers pledged.had in fact TheBedford the rebateacres which
merely liability alleged misrepresenta­reduced the sellers’ for the

purchase-and-sale agreement.tion in the
sum, maker,In even if the defendant were an accommodation

we find on the facts of this case that he would not be entitled to a
discharge suretyshipunder the defenses in RSA 382-A:3-606.

Apart suretyship above,from the issues discussed the defendant
argues attorney’sthat the master erred in his award of fees under

provisions Pilgrimthe of the Plaza and Greatstone notes. He
support attorney’sclaims that the evidence did not an award of

equal percentfees to fifteen of the balance due on the loans.

disagree. previously mentioned, PilgrimWe As the Plaza
specifically providedand Greatstone notes for the ofcollection

attorney’s repre-reasonable fees. The record revealed that counsel
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throughout lengthy litigation. The evi-plaintiffs thisthesented
litigation suminvolved a substantialindicated that thedence also

underlying subject mattermoney, the nature of theand thatof
facts,difficulty. consideringaverage these wein Afterabovewas

attorney’spercent feesthe master’s award of fifteenconclude that
Groceries, Inc., 117Couture v. Mammothwas not unwarranted. See

1184,294, 296, (1977). generally Model371 A.2d 1186 SeeN.H.
Responsibility, 2-106(B) and EC 2-18DRCode of Professional

(1981).

Affirmed.

All concurred.

Rockingham
No. 81-122

Carolyn BakerA.

v.

McCarthy, Jr. a.B. &Louis
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